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DECISION

GIBBS J This is an appeal from a judgment of Ma$dimsmissing the
appellant's application for leave to amend hisestaint of claim. The
appellant, described in the statement of clainPasl' Thomas Coe ... an
Aboriginal" issued out of this Court a writ agaitts® Commonwealth of
Australia (the first defendant) and the Governnadribhe United Kingdom of
Great Britain and Northern Ireland (the second migd@t). The writ was
accompanied by a statement of claim. The first dahentered an
appearance and later applied to have the stateshelaim struck out. The
appellant then made application for leave to fild aerve an amended
statement of claim. It was this application whicasaismissed by Mason J.
The amended statement of claim which the appeltargls leave to file and
serve was as follows:

"1A. The Plaintiff sues on behalf of the Aboriginal

community and nation of Australia and for the béradf

that community which is a community or more thavese

persons.

1B. The Plaintiff is a member of the Wiradjeri Triked

has authority from this and from other tribes dmal t

whole aboriginal community and nation to bring this

action.

1. The Plaintiff is a member of and a descendatief

aboriginal people of Australia and is a membeihef t

aboriginal nation.

2A. On or about a day in April 1770 Captain JamesliC

RN. at Kurnell wrongfully proclaimed sovereigntydan

dominion over the east cost of the continent noavkmas

Australia for and on behalf of King George Il fand on

behalf of what is now the secondnamed Defendant.

3A. On or about the 26th day of January, 1788 Qapta

Arthur Phillip, RN. wrongfully claimed possessiomnda

occupation for the said King George IIl on behdlvbhat

is now the second named Defendant of that areandf |

extending from Cape York to the southern coast of

Tasmania and embracing all the land inland from the

Pacific Ocean to the west as far as the 135th todgi

including that area of land now occupied by thstfir

named Defendant at the Commonwealth Offices, Sydney
Commonwealth Bank Building, Martin Place, Sydney.

3B. The claims of Captain Cook, Captain Phillip and

others on behalf of King George Ill and his heind a

successors were contrary to the rights, privileges,

interests, claims and entitlements of the aborlgina

people both individually and in tribes and of the



aboriginal community and nation as more fully sétia
8A hereof.

3C. The first named Defendant came into existence in
about the year 1900 claiming sovereignty over visnabw
known as the continent of Australia contrary to the
rights, privileges, interests, claims and entitlamef

the aboriginal people both individually and in &sband
the aboriginal community and nation. The first ndme
defendant thus became the successor in title itr&lies
to rights and interests of the aforesaid George lli

3D. The second named Defendant is the successtein t
in the United Kingdom to the rights and interedtthe
aforesaid King George lll.

4A. From time immemorial prior to 1770 the aborggin
nation had enjoyed exclusive sovereignty over thelev
of the continent now known as Australia.

5A. The aboriginal people have had from time immeaior
a complex social, religious, cultural and legaltegs
under which individuals and tribes had proprietang/or
possessory rights, privileges, interests, claints an
entitlements to particular areas of land subject to
usufructuary rights in other aboriginal people. $ah
the aboriginal people still exercise these rights.

6A. Clans, tribes and groups of aboriginal people
travelled widely over the said continent now knoagn
Australia developing a system of interlocking riganhd
responsibilities making contact with other tribesl a
larger groups of aboriginal people thus forming a
sovereign aboriginal nation.

7A. The whole of the said continent now known as
Australia was held by the said aboriginal natianrir
time immemorial for the use and benefit of all mensbof
the said nation and particular proprietory (sic)
possessory and usufructuary rights in no way déeodga
from the sovereignty of the said aboriginal nation.
(also 21A) 8A. The proclamations by Captain JamaskC
Captain Arthur Phillip and others and the settlemen
which followed the said proclamations and eacthefrt
wrongfully treated the continent now known as Aalsir
as terra nullius whereas it was occupied by thersgn
aboriginal nation as set out in paragraphs 5A, 6 2A
hereof.

11A. The aboriginal people being as aforesaid mmat
from time immemorial to the present day were ard ar
entitled to the quiet enjoyment of their rights,



privileges, interests, claims and entitlements in

relation to lands in the continent now known astfalis
and were entitled not to be dispossessed theralbdwuii
bilateral treaty, lawful compensation and/or lawful
international intervention.

12A. On and after the 26th day of January, 1788whe
Captain Arthur Phillip RN. landed at Sydney Cove $aid
Captain Phillip and others including the servamis agents
of the first and second named Defendants and perdaiming
through and under the first and second named Dafdsad
unlawfully dispossessed certain of the aborigireage from
their lands and have prevented certain membeitseof t
aboriginal community from entering into possessibtheir
lands and from hunting and fishing and enjoyment of
usufructuary rights in respect of the said lands lzawve
thereby destroyed the culture of the Plaintiff #mel
aboriginal people, their religion, customs, languagd
their way of life that they would have otherwisgosred.
13A. As and from the date of Federation on or alioeit
year 1900 the first named Defendant has purpooedércise
sovereignty over the continent of Australia. Frdra same
date the first named Defendant has had the olbigaitdt to
prohibit the free exercise of any religion but get said
first named Defendant has from that date enactgslétion
which has deprived the Plaintiff and the aborigc@inmunity
and nation of his and its rights, privileges, iesis,

claims and entitlements in part and in whole frametto
time including his and its rights to freely praetisis and

its religion to his and its hurt, degradation and
humiliation.

14A. Since the wrongful proclamations aforesaidfitst
named Defendant has legislated to permit by itgases,
agents and licensees without the consent of thegatal
community and nation to plunder the territory of th
continent of Australia of its minerals and oil rasmes so
that the complete destruction of certain fuels mnakrals
being part of lands of religious significance te gaid
aboriginal nation is imminent.

15A. The first named Defendant by its servantsagehts
has legislated to permit the mining and export ftbm
continent of Australia of that mineral known asniuan part
of lands of religious significance from time immemabto
the said aboriginal nation such mining and expend
contrary to the rights, privileges, interests, mosiand
entitlements including religious entitlement of the



aboriginal community and nation.

16A. In 1972 the first named Defendant and the rsg&co
named Defendant recognised the sovereignty oftibagnal
people and nation by recognising the aboriginal a&ssip
established on that land immediately in front ofliB@eent
House Canberra and subsequently elsewhere alwags tire
flag of the aboriginal nation.

16B. In 1975 the Senate, The Upper House of Parhaofe
Australia passed a resolution accepting the faattttie
Plaintiff and the Plaintiff's ancestors, and therapnal
community, were in possession of the entire contioé
Australia prior to 1788 and urging the first naniefendant
to introduce legislation to compensate the Pldiatfl the
aboriginal community and nation. The first nameddbdant
has not challenged this resolution and it may kertas its
admission.

2. And the Plaintiff claims:

(i) A declaration that all lands and waterways wittine
continent of Australia presently occupied traveraed/or
used by the aboriginal people for the purposesbitation,
hunting, food gathering, fishing, tribal ceremoraoal
religious usage and/or tribal burial are and steatiain at
the absolute command of the aboriginal peopleffiaa
interference at the suit of the Defendants or eibfiechem
or any person or corporation claiming thereundestivér
under colour of law or otherwise.

(i) A declaration that all legislation of the firs

named Defendant allowing permitting or facilitatitig
transfer of land or mining is invalid in so farias
interferes with the religious rights of the Pldiihdéind the
aboriginal community and nation.

(i) An injunction restraining the first named efdant
from authorising any mining or other activity which
interferes with the proprietory (sic) and/or posseg
rights and/or religious rights of the aboriginabpk
unless and until internationally recognised arramgrats are
made for the transfer of such rights as may bessecg for
such mining.

(iv) An order against the first named and secondath
Defendants for compensation to be made to the gibati
people and nation and to such individuals and ¢rasehave
been deprived of their proprietory and/or possgsand
other rights in land and religious rights and for
compensation for interference with their cultusdigion,



customs, language and way of life which they wddde
otherwise enjoyed.

(v) Costs.

(vi)Such further or other order as the Court thifiks

3. As a further or alternative Statement of Clawm Plaintiff further says:

20A. The Plaintiff repeats each of the allegatioreie

in paragraphs 1A, 1B and 1 hereof.

(or 8X)21A. In 1770 Captain James Cook in 1788 &iapt
Arthur Phillip and others made claims in respedhef
territory now known as Australia on behalf of KiGgorge
lIl and his heirs and successors. These claims
established in the continent now known as Austitaka
laws, customs, benefits and usages of the Common Law
(or 4X) and (5X) (6X & 7X) 22A. The Plaintiff repesat
each of the allegations made in paragraphs 3C43D,

5A, 6A and 7A.

8X (1), 9X, 10X, 11X. The Common Law established lgy t
proclamations set out in paragraph 21A hereofledtit

the Plaintiff and the aboriginal people to the

continuation of the proprietary and/or possessargy a
other rights which they had prior to 1770 unless¢h

are taken away by bilateral treaty, lawful comp#insa
and/or lawful international intervention.

12X. On and after the 26th day of January, 1788whe
Captain Arthur Phillip landed at Sydney Cove thie §zaptain
Phillip and others including the servants and agehthe
first and second named Defendants and personsiietaim
through and under them unlawfully and contraryh® common
law dispossessed certain of the aboriginal pedptemain

of their rights, privileges, interests, claims and
entitlements in respect of their lands. The PIHiand
certain of the aboriginal people have thereforé thos
benefits of their common law rights in the saidds@and
have suffered in their culture, religion, custofasguage
and way of life.

14X. Since the proclamations aforesaid the firsh@a
Defendant has legislated to allow and permit thigring
of the territory of the continent of Australia ¢s i

minerals and oil resources so that the completewtzi®on

of certain fuels and Minerals being part of lan€ls o
religious significance to the said aboriginal peoghd
nation is imminent.

15X. The first named Defendant by its servantsagehts



has legislated to permit the mining and exporhat t
mineral known as uranium part of lands of religious
significance from time immemorial to the said aboral
nation contrary to the rights, privileges, intesestaims
and entitlements including religious entitlemeritthe said
aboriginal people and aboriginal community andarati
13X. As and from the date of Federation on or alioeit
year 1900 the first named Defendant has purpooedércise
sovereignty over the continent of Australia. Frdra same
date the first named Defendant has had the olbigaidt to
prohibit the free exercise of any religion but ghet said
first named Defendant has legislated to deprivePlaatiff
and the aboriginal community and nation of his &sd
rights, privileges, interests, claims and entitlataen

part and in whole from time to time including higdaits
rights to freely practice his and its religion is Bnd its
hurt, degradation and humiliation.

4. And the Plaintiff claims:

(i) A declaration that all lands and waterways witthe
Commonwealth of Australia presently occupied tragdrand/or
used by the aboriginal people for the purposesbitation,
hunting, food gathering, fishing, tribal ceremoruoal
religious usage and/or tribal burial are and steatiain at
the absolute command of the aboriginal peopleffiaa
interference at the suit of the Defendants or eitii¢chem
or any person or corporation claiming thereundestivér
under colour of law or otherwise.

(i) A declaration that all legislation of the firs

named Defendant allowing permitting or facilitatitg
transfer of land or mining is invalid in so farias
interferes with the religious rights of the Pldiidéind the
aboriginal community and nation.

(iif) An injunction restraining the first named Eefdant
from authorising any mining or other activity which
interferes with the proprietary and/or possessigyts
and/or religious rights of the aboriginal peopléess and
until internationally recognised arrangements aaglefor
the transfer of such rights as may be necessaufr
mining.

(iv) An order against the first named and secondath
Defendants for compensation to be made to the gihati
people and nation and to such individuals and ¢rasehave
been deprived of their proprietary and/or possgssod



other rights in land and religious rights and for
compensation for interference with their cultusdigion,
customs, language and way of life which they wddde
otherwise enjoyed.

(v) Costs.

(vi) Such further or other order as the Court tlifik

5. As a further or alternative Statement of Cldn@ Plaintiff further says:

1M. The Plaintiff repeats each of the allegationslenia
paragraphs 1A, 1B and 1 hereof.

2-3M. In 1770 Captain James Cook, in 1788 Captathuk
Phillip and others made proclamations amountingaoms
of conquest of what is now known as the continént o
Australia on behalf of King George Ill and his Isesind
successors.

4M, 5M, 6M & 7M. The Plaintiff repeats each of the
allegations made in paragraphs 3C, 3D, 4A, 5A, 64 BA.
8M. On conquest the radical title in the land veste

King George Il but subject to the rights of occopa

and proprietory (sic) and/or possessory righthef t
aboriginal people and nation.

9M. After the conquest aforesaid the aboriginalpgbeo
and nation retained their rights, privileges, iasts,
claims and entitlements in respect of their lanadsss and
until these are taken away by specific act of pyatve.
No such specific act of prerogative was ever egecti
12M. On and after the 26th day of January, 1788whe
Captain Arthur Phillip landed at Sydney Cove thie €zaptain
Phillip and others including the servants and agjehthe
first and second named Defendants and personsiietaim
through and under the first and second named Dafdsad
unlawfully and contrary to the common law dispossés
certain of the aboriginal people of certain of thights,
privileges, interests, claims and entitlementespect of
their lands. The Plaintiff and certain of the aboral
people have therefore lost the benefits of themmon law
rights in the said lands and have suffered in thdiure,
religion, customs, language and way of life.

14M. Since the claims of conquest aforesaid tts fir
named Defendant has legislated to allow and peimit
plundering of the territory of the continent of Anadia of
its minerals and oil resources so that the complete
destruction of certain fuels and minerals beind palands of
religious significance belonging to the said abioad people



and nation is imminent.

15M. The first named Defendant has legislated tonie

the mining and export of that mineral known as iwnamn
belonging to and being part of lands of religious
significance from time immemorial to the said agoral
nation contrary to the rights, privileges, intesestaims

and entitlements including religious entitlementhsd said
aboriginal people and aboriginal community andarati
13M. As and from the date of Federation on or altioeit
year 1900 the first named Defendant has purpootedércise
sovereignty over the continent of Australia. Fréma same
date the first named Defendant has had the olbigaidt to
prohibit the free exercise of any religion but ghet said

first named Defendant has legislated from that tate
deprive the Plaintiff and the aboriginal commuratyd nation
to his and its rights, privileges, interests, ckiamd
entitlements in part and in whole from time to timeluding
his and its rights to freely practice his and égion to

his and its hurt, degradation and humiliation.

6. And the Plaintiff claims:

(i) A declaration that all lands and waterways wittine
continent of Australia presently occupied traveraed/or
used by the aboriginal people for the purposesbitation,
hunting, food gathering, fishing, tribal ceremoroal
religious usage and/or tribal burial are and steatiain at
the absolute command of the aboriginal peopleffica
interference at the suit of the Defendants or eibfichem
or any person or corporation claiming thereundestivér
under colour of law or otherwise.

(i) A declaration that all legislation of the firs

named Defendant allowing permitting or facilitatiting
transfer of land or mining is invalid in so farias
interferes with the religious rights of the Pldiidéind the
aboriginal community and nation.

(i) An injunction restraining the first named efdant
from authorising any mining or other activity which
interferes with the proprietory (sic) and/or posseg
rights and/or religious rights of the aboriginabpk
unless and until internationally recognised arramgas are
made for the transfer of such rights as may bessecg for
such mining.

(iv) An order against the first named and secondeth
Defendants for compensation to be made to the gibati



people and nation and to such individuals and ¢rasehave
been deprived of their proprietory (sic) and/orgessory

and other rights in land and religious rights amd f
compensation for interference with their cultuedigion,
customs, language and way of life which they wddde
otherwise enjoyed.

(v) Costs.

(vi) Such further or other order as the Court tBifik

23A. On November 2nd, 1976 members of the abotigiaton
including the Plaintiff planted their national flag the

beach at Dover, England, in the presence of wigseasd
natives of the territory of the second named Dedahdnd
proclaimed sovereignty on behalf of the aborigmetion
over all of the territory of the second named Ddéant,
namely the United Kingdom of Great Britain and Nern
Ireland. On the 9th day of April, 1977 the aborajination
confirmed this sovereignty over its lands, courainy
territory known as the Commonwealth of Australiagtgnting
its flag in the presence of witnesses at Kurnell.

7. And the Plaintiff claims:

(i) A declaration as to the lawfulness of the
proclamations and other acts set forth in paraggph
hereof.

(ii) Costs.

(iii) Such further or other order as the Court Ksin
fit."

8. The amended statement of claim almost entiegiaces the original
statement of claim; only par 1 remains the samea# signed by the
plaintiff's solicitor, and experienced counsel appéd in this Court to argue
the appeal. Counsel did not attempt to supporinttiasion of par 16A but did
strive to justify the rest of the statement of wlaincluding even par. 23A.

9. To read the amended statement of claim is entmugdveal its deficiencies.
It is repetitious, confused and obscure and in s@sgects inconsistent
within itself. It fails to give essential particuta either of the lands in question
or of the legislation impugned. Even the numbeahgs paragraphs is
marked by eccentricity. What is more serious, fitams allegations and
claims that are quite absurd and so clearly venatas to amount to an abuse
of the process of the Court: for the moment itnewgh to refer to par. 23A
and to the claim that the plaintiff and other mersha the aboriginal nation
lawfully proclaimed sovereignty on behalf of theoabinal nation over the
United Kingdom and later confirmed this sovereigongr Australia. No



judge could in the proper exercise of his discrepermit the amendment of a
pleading to put it in such a shape.

10. However the Solicitor-General for the Commonithegery fairly
conceded that the matter might be treated as thangpplication had been
made to strike out a statement of claim which heehlduly delivered, and for
that reason | shall consider whether some pattiseoAmended statement of
claim should be allowed to stand notwithstandirag tither parts are
objectionable. The first question will be whethediscloses a reasonable
cause of action (026, r18); if so, it will not teusk out merely because the
appellant's case seems weak, or unlikely to sucdderlsecond question,
which in the present case is associated with tee fs whether any matter in
the pleading may tend to prejudice, embarrass laydee fair trial of the
action (020, r. 29); allegations that are wholhglievant, and yet raise issues
that may involve expense, delay and trouble, wooltie within this
description.

11. | have set out the amended statement of clailli and therefore need
not discuss its contents paragraph by paragrapbuld, however, endeavour
to summarize the effect of its allegations, altHohgving regard to the nature
of the pleading this task is not altogether ea$e fbllowing appear to be the
main facts and circumstances asserted as the foondd the appellant's
claims:

(a) There is an aboriginal nation which, before pean
settlement, enjoyed exclusive sovereignty ovemthele

of Australia, and which still has sovereignty: paes.

1A, 1B, 1, 4A, 6A, 7A, 11A, 16A, 16B and 23A.

(b) Captain Cook wrongly proclaimed sovereignty and
dominion over the east coast of Australia, and &apt
Phillip wrongly claimed possession and occupati@rdof, on
behalf of His Majesty King George lll, and the defants are
the successors in title, in Australia and the UhKengdom
respectively, of that monarch; the Commonwealth o@awms,
and "has purported to exercise" sovereignty ovestralia:
see pars. 2A, 3A, 3B, 3C, 3D, 8A, 13A, 13X, 13M.

(c) Before European settlement, individual membemnsl,
tribes, of the aboriginal people had proprietargt an
possessory rights in land, subject to usufructuigiyts in
others, but the whole of Australia was held byaheriginal
nation for the benefit of all its members: see paBs 5A,

TA, 8A.

(d) Australia was acquired by the British Crown by
conquest, after which the aboriginal people antnat
retained their rights in respect of their landgspa-3M,



8M, 9M.

(e) The Commonwealth has enacted legislation which
interfered with the free exercise of the religidrhe

plaintiff and of the aboriginal community and natianter
alia, by allowing parts of lands of religious sifizance to

be mined and by permitting the mining and exponrahium:
see pars. 13A, 14A, 15A, 13X, 14X, 15X, 13M, 14NM.
() The plaintiff and the aboriginal people are dad

at common law to the proprietary and possessohisigrhich
they had prior to 1770, unless those rights wekertaway
by "bilateral treaty, lawful compensation and/avfial
international intervention”: see pars. 11A, 21A, @X 9X,
10X, 11X.

(g) Since 1788 certain of the aboriginal peopleehiaeen
unlawfully dispossessed of their lands by Captduilip and
other persons including servants and agents of the
defendants: pars. 12A, 12X, 12M.

12. It is clear that the allegations whose effdwve briefly stated in pars. (a)
and (b) above could not form the basis of any cafisetion. The annexation
of the east coast of Australia by Captain Cook7i, and the subsequent
acts by which the whole of the Australian contineetame part of the
dominions of the Crown, were acts of state whosiéityacannot be
challenged: see New South Wales v. The Commonwg&itt] HCA

58; (1975), 135 CLR 337at p 388, and cases there cited. If the amended
statement of claim intends to suggest either tiatdgal foundation of the
Commonwealth is insecure, or that the powers oPtudiament are more
limited than is provided in th€onstitution or that there is an aboriginal
nation which has sovereignty over Australia, itreatrbe supported. In fact,
we were told in argument, it is intended to claimattthere is an aboriginal
nation which has sovereignty over its own peopddwithstanding that they
remain citizens of the Commonwealth; in other wordis sought to treat the
aboriginal people of Australia as a domestic depahdation, to use the
expression which Marshall CJ applied to the Chezdkation of Indians:
Cherokee Nation v. State of Georfi831] USSC 6(1831), 5 Pet latp 17.
However the history of the relationships betweentthite settlers and the
aboriginal people has not be the same in Austaaldhin the United States,
and it is not possible to say, as was said by MdIr€ld, at p. 16, of the
Cherokee Nation, that the aboriginal people of Aalst are organised as a
"distinct political society separated from othei®that they have been
uniformly treated as a state. The judgments in¢haé therefore provide no
assistance in determining the position in Austrdliae aboriginal people are
subject to the laws of the Commonwealth and oStates or Territories in
which they respectively reside. They have no lagjigt, executive or judicial
organs by which sovereignty might be exerciseduthh organs existed, they




would have no powers, except such as the lawseo€ttmmonwealth, or of a
State or Territory, might confer upon them. The cotida that there is in
Australia an aboriginal nation exercising sovergigaven of a limited kind,
is quite impossible in law to maintain.

13. The allegations summarised in par. (d) aboweddsnot raise an issue fit
for consideration. It is fundamentally to our leggstem that the Australian
colonies became British possessions by settlenmehbat by conquest. It is
hardly necessary to say that the question is n@tthe manner in which
Australia became a British possession might appatgly be described. For
the purpose of deciding whether the common lawiniagduced into a newly
acquired territory, a distinction was drawn betwaealony acquired by
conquest or cession, in which there was an esladalisystem of law of
European type, and a colony acquired by settlemeaterritory which, by
European standards, had no civilised inhabitansetied law. Australia has
always been regarded as belonging to the lattes:cte Cooper v. Stuart
(1889), 14 App Cas 286, at p 291.

14. As to the allegations summarised in par. (eyabpa law of the
Commonwealth is invalid if it prohibits the freeeggise of any religiors.
116.Whether a law expropriating, or permitting miningon, land of
religious significance can be said to prohibit fitee exercise of any religion
is a question that might be regarded as argudlheuagh, if the law attacked
was made undex. 1220f theConstitution the further question would arise
whether the powers given by that section are ptsttibys. 116.However
such questions cannot be decided hypotheticaliy tire abstract. The
amended statement of claim does not reveal thatsituof the lands, the
legislative provisions which affect them, or theégmms or groups whose free
exercise of religion is said to be prohibited.

15. The allegations summarised in pars. (c) andodyve may have been
intended to raise a claim that the aboriginal pedwld rights and interests in
land which were recognised by the common law aadtlt subsisting. In
other words it may have been desired to attackdihectness of the decision
of Blackburn J in Milirrpum v. Nabalco Pty. Ltfl1971) 17 FLR 141That
would be an arguable question if properly raiseawelver, the assertions
made are perfectly general; no particular landésiified, unless, indeed, the
land on which the Commonwealth Offices in Sydneysatuated as intended
to be part of the lands in question (see par. 8&)ether the claims are
intended to refer to lands which have been aliehated to lands which have
been specifically dealt with by statute, and tallaim States as well as in
Territories, is not made clear, but it appearstiey are so intended.
Moreover, it is plainly erroneous to state as aenaf law that the holders of
proprietary or possessory rights could not be dispssed without bilateral
treaty, lawful compensation or lawful internationgkrvention.




16. The allegations mentioned in par. (g) above bsayntended to do no
more than state a conclusion flowing from the otikgations made. If,
however, they are intended to assert acts of tssgh&y do not indicate by
whom (except by Governor Phillip) or how long agauhere or in what
circumstances those acts occurred.

17. It will have been seen that the greater pattt@famended statement of
claim discloses no cause of action, and is emlangsbut that some of the
allegations hint at the existence of questionsittight be regarded as
arguable. If the amended statement of claim waesctigé only in failing to
give particulars, that would not be a ground fokstg it out, but rather for
ordering particulars to be furnished. In argumeninsel for the appellant
suggested that it would be impossible to give paldrs of all the lands in
respect of which claims are made, but it shouldosadifficult to select
particulars areas of land a the subject of a s df that is desired. However,
the defects of the amended statement of claim gorfeka mere lack of
particulars. | have discussed the allegations nrattee body of the amended
statement of claim, but the claims themselves rermabe considered; they,
too, are defective.

18. | shall refer first to the claims that are ¢errepeated in identical terms.
Claim (i) appears to assert, not that the aborigiraple have lawful right or
title to lands which they presently occupy, traeess use, but that such lands
are beyond the reach of the law. Such a claim wbaldnarguable. Claim (ii)
is for a declaration that certain unidentified &gfion is invalid. Clearly such
a claim is defective. Claim (iii) is bad, not ordgcause of its vagueness and
imprecision, but also because no allegation irathended statement of claim
would support a conclusion in law that the makihirternationally
recognised arrangements" is a condition precedehgtvalidity of the grant
of mining rights by the Commonwealth. Claim (ivlaislaim for
compensation. No facts have been pleaded whichdssugport such a claim.
If it is based on a statute, the statute has nen imbentified. If it is suggested
that any of the lands in question were acquirethbyCommonwealth other
than on just terms, it must be remembered thatstdeen held that the power
conferred bys. 122is not limited bys. 51pl. (xxxi): Teori Tau v. The
Commonwealtj1969] HCA 62 ; (1969), 119 CLR 564owever the
amended statement of claim does not disclose whethen or by what
authority any of the lands in question were acalire

19. The further claims made at the end of the fopait of the statement of
claim require no discussion - the claim for dediaraas to the lawfulness of
the proclamations and other acts set forth in 2 is absurd and vexatious,
as | have already said.



20. For these reasons, it is clear that if the aledrstatement of claim had
been delivered without leave, the proper coursddvioave been to strike it
out. The order of Mason J was plainly right. Indeess somewhat surprising
that this appeal was brought, since the defedtsarstatement of claim are so
clearly manifest, and the order dismissing theiappbn for leave to amend
did not preclude the appellant from delivering &eotstatement of claim.

21. The question what rights the aboriginal peopkhis country have, or
ought to have, in the lands of Australia is oneclithas become a matter of
heated controversy. If there are serious legaltgresto be decided as to the
existence or nature of such rights, no doubt tleemeothey are decided the
better, but the resolution of such questions bycthets will not be assisted
by imprecise, emotional or intemperate claimshig,tas in any other
litigation, the claimants will be best served iéithclaims are put before the
court dispassionately, lucidly and proper form.

22. | must however add that nothing that | havegad is intended to suggest
that the present action is properly constitutetbgsarties. In the first place,
there is the question whether the appellant hastamding to sue for the
relief which he seeks. That involves the questiohsther there is a body of
persons properly described as "the aboriginal coniiyyand nation of
Australia" and if so whether rights and interestiands in particular parts of
Australia vest in or ensure for the benefit of thatmmunity and nation™ and
whether the appellant is entitled to sue on itsabiehhave already indicated
that there is no aboriginal nation, if by that eeg®ion is meant a people
organised as a separate State or exercising amgedefjsovereignty.
Secondly it is gravely doubtful whether the secdaténdant is a legal person
capable of being sued, and if so whether it coelihipleaded in an action
such as this. In any case it is difficult to sew e second defendant could
be regarded as a proper party. Thirdly, dependmglrere the lands claimed
are situated and what persons claim title adversieet aboriginal claimants, it
may be necessary to join other defendants. Thedemhdb not arise on this
application, but if further proceedings are broulety will require grave
consideration.

23. The appeal must be dismissed.

JACOBS J The writ of summons and statement of ciaithis action were
filed on 18th July, 1977. On 2nd September, 19%dramons was taken out
by the Commonwealth for an order that the staterokafaim be struck out.
On 23rd September, 1977, the appellant plaintiffiied by summons for
leave to amend the statement of claim. This summ@ssheard before the
summons that the statement of claim be struckTdwé.application for leave
to amend was refused by Mason J and from his adecikis appeal is now
brought.



2. As matters now stand there is upon the filatestent of claim in a form
which the plaintiff by his application for leave amend has indicated that he
does not wish to pursue. But, unless the procesdhmmselves are vexatious,
the plaintiff on the striking out of the statemeftlaim would then in the
ordinary court have been granted leave to re-pléathd when he did so, the
Commonwealth could then have applied to striketlogitamended statement
of claim. The court which has been followed hasfiaat reached that stage.
In these circumstances the Commonwealth agreethiharesent application
should be treated in the same way as if it werapgatication to strike out the
amended statement of claim. This is not withoutifgance. A court has a
discretion whether or not amendments should b&vaticand, if the statement
of claim as a whole is not in proper form, leavameend in that particular
form may be refused. On the other hands if a setewf claim already filed
Is sufficient to raise a substantial question wiaalght to be judicially
determined then prima facie it should not be whsthack out. If a substantial
guestion is disclosed the pleading cannot be swwutkinder 026, r18 (1) on
the ground that it does not disclose a reasonaisecof action. The last
mentioned rule is not a substitute for proceedmgway of demurrer even
though as a matter of convenience the courthi@g heard fully argument on
a distinct question of law, may pronounce upors tteough the proceedings
were a demurrer. The present case is certainlguddt a case. Nor generally
should the whole of a pleading be struck out ui@0 r29, which provides
for the striking out of any matter which is unnesagy or scandalous or which
may tend to prejudice, embarrass or delay thdrialrof the action. That rule
only permits the striking out of the whole of atetaent of claim when
objectionable matter is so closely intertwined vather matter that the
pleading as a whole may tend to embarrass thériiiof the action. The
whole pleading may then be struck out even thougduae of action might be
able to be spelled out of the pleading as a wiRde. Turner v. Bulletin
Newspaper Co. Pty. L§d.974] HCA 25 (1974) 131 CLR 6Menzies J at p
88. It appears to me that the real question irpthsent case is whether the
proposed amended statement of claim falls intdatter category.

3. The proposed amended statement of claim seeksta number of issues
which can be regarded separately. The first papparently intended to
dispute the validity of the British Crown's and nthe Commonwealth of
Australia’'s claim to sovereignty over the contineihfustralia in the face of
sovereignty alleged to be possessed by the Abatigation. Paragraphs 2A
and 3A are in much the same form as the origisaéstent of claim but the
word "wrongfully" has been added, thus disputirg\talidity of the Crown's
proclamations of sovereignty and sovereign posses$hese are not matters
of municipal law but of the law of nations and ao# cognisable in a court
exercising jurisdiction under that sovereignty vhis sought to be
challenged. As such, they are embarrassing andtaerallowed. | would
therefore strike out of the proposed amendmente/trd "wrongfully” where



it appears in pars. 2A and 3A. | would also stoke (or, strictly, refuse to
allow) par. 3B. Paragraph 3C suffers from the sdefect and so far as it
states the coming into existence of the CommonWwedilAustralia it is
unnecessary; and the same is true of par. 3D. Rga@A appears also to be
directed to the question whether under the lanatibns Australia was terra
nullius in 1770 and 1788. Further, it seeks to igpthe proclamations taking
possession of New South Wales on behalf of thasBri€rown. This is not
permissible in a municipal court. Paragraphs 13é BA suffer in the same
way. Paragraphs 15A, 16A and 16B are also dirdotedclaim of
international sovereignty and cannot be allowed. §dme is true of pars. 11A
and 12A in their context. Thus what | have calleslfihst branch of the
proposed statement of claim cannot be allowed Isecgenerally it is
formulated as a claim based on a sovereignty adverthe Crown.

4. | now go back to pars. 5A, 6A and 7A. If theseggraphs simply formed
part of the first branch of the statement of claine, claim to a sovereignty
adverse to the British Crown and now the Commonthetiiey also could not
be allowed. However, they are repeated by refergnpar. 22A which is
placed in what may be described as the second fation of the claim; and

to this I now turn. It commences with par. 20A whrepeats the allegations
made in pars. 1A, 1B and 1. The numbering in tlopased amendments has
gone awry but | shall retain the existing numberrngn though a requirement
of leave to amend would be that the appellant rdrairthe paragraphs.

"1A. The Plaintiff sues on behalf of the Aboriginal
community and nation of Australia and for the béradfthat
community which is a community of more than severspns.
1B. The plaintiff is a member of the Wiradjeri Triaed

has authority from this and from other tribes amelwhole
aboriginal community and nation to bring this aatio

1. The plaintiff is a member of and a descendath®f
aboriginal people of Australia and is a membeihef t
aboriginal nation.

21A.In 1770 Captain James Cook in 1788 Captaihukrt
Phillip and others made claims in respect of thetoey

now known as Australia on behalf of King Georgealtid his
heirs and successors. These claims established in th
continent now known as Australia the laws, custdmsefits
and usages of the Common Law."

5. Next par. 22A repeats each of the allegationdenma pars. 3C, 3D, 4A, 5A,
6A and 7A. Pars. 3C and 3D are either impermissiblegnnecessary, as |
have earlier stated, so there remain pars. 4A684nd 7A, as follows:



"4A. From time immemorial prior to 1770 the abonigl
nation had enjoyed exclusive sovereignty over thelev

of the continent now known as Australia.

5A. The aboriginal people have had from time immeat@r
complex social, religious, cultural and legal sgstender
which individuals and tribes had proprietary and/or
possessory rights, privileges, interest, claims and
entitlements to particular areas of land subject to
usufructuary rights in other aboriginal people. 8ahthe
aboriginal people still exercise these rights.

6A. Clans, tribes and groups of aboriginal people
travelled widely over the said continent now kncagn
Australia developing a system of interlocking riganhd
responsibilities making contact with other tribesl darger
groups of aboriginal people thus forming a sovereig
aboriginal nation.

7A. The whole of the said continent now known as
Australia was held by the said aboriginal natiamnfrtime
immemorial for the use and benefit of all membédrthe said
nation and particular proprietary possessory andrustuary
rights in no way derogated from the sovereigntthefsaid
aboriginal nation."

6. Then come paragraphs numbered 8X-11X onwardsyWhtey are so
numbered is not at all clear but they are as fatow

"8X-11X. The Common Law established by the proclammast
set out in paragraph 21A hereof entitled the Rfaint

and the aboriginal people to the continuation ef th
proprietary and/or possessory and other rights ltiey had
prior to 1770 unless these are taken away by bdhte
treaty, lawful compensation and/or lawful interpatl
intervention.

12X. On and after the 26th day of January, 1788whe
Captain Arthur Phillip landed at Sydney Cove thie €zaptain
Phillip and others including the servants and agjehthe

first and second named Defendants and personsiietaim
through and under them unlawfully and contraryh® common
law dispossessed certain of the aboriginal pedpterain

of their rights, privileges, interests, claims and
entitlements in respect of their lands. The PlHiatid

certain of the aboriginal people have thereforé thos
benefits of their common law rights in the saiddsiand
have suffered in their culture, religion, custofasguage
and way of life."



7. There then follow three paragraphs numbered 18X,and 13X in that
order and | shall refer to them presently.

8. The second branch of the statement of claim tt@msludes with the relief
sought in respect of that part. It first claimsezldration in the following
terms:

"A declaration that all lands and waterways wittha
Commonwealth of Australia presently occupied tragdrand/or
used by the aboriginal people for the purposesbitation,
hunting, food gathering, fishing, tribal ceremoroal

religious usage and/or tribal burial are and steatiain at

the absolute command of the aboriginal peopleffiaa
interference at the suit of the Defendants or eibfichem

of any person or corporation claiming thereundeetiver

under colour of law or otherwise."

9. This declaration may not be in the precise famch would or could be
granted but a statement of claim will not be straakbecause the
declarations and other relief sought are defective.

10. It has been submitted on behalf of the Commaitivéhat this second
branch of the proposed statement of claim is aldaien to a sovereignty
vested in the aboriginal nation adverse to the reigety of the
Commonwealth. But that cannot be correct in viewhefallegation in par.
21A that the claims of Cook and Phillip on behdlflee British Crown
established in Australia the laws customs benafittusages of the common
law. Then in par. 11X it is alleged that the procdions set out in par. 21A
entitled the plaintiff and the aboriginal peoplete continuation of the
proprietary and/or possessory and other rights lwthiey had prior to 1770
unless taken away by bilateral treaty, lawful congagion and/or lawful
international intervention. The substance of thsgation is that the common
law entitled the aboriginal people to the contimuabf "the proprietary
and/or possessory rights" which they had priorAdQl The reference to the
manner in which the rights may be lost is not thigssance of the matter
alleged. Paragraph 12X then alleges that (intesplervants and agents of
the Commonwealth have unlawfully and contrary ®@¢bmmon law
dispossessed certain of the aboriginal peoplentdiceof their rights
privileges interests claims and entitlements ipeesof their lands. The
presence in the Statement of Claim of these all@gmis not consistent with
the Commonwealth's contention that the whole Stat¢mof Claim is based
on a denial of the sovereignty of the British, aodv the Australian, Crown.

11. The second submission on behalf of the Commdtiwisahat the lands
the subject of the claim are not identified. | dx think that this objection is a



valid one in view of the particular nature of tHaim which is made. The
object of these paragraphs in the Statement offORio have determined by
this Court the question whether the aboriginals bad now have, any rights
under the Australian Crown and the common law jgies applicable to any
of the lands in those parts of Australia which @snmonwealth territory. It

is public knowledge that there are large tractaod in the Northern Territory
which have never been alienated by grant from ttesv@, and it is public
knowledge that in those tracts of land there aozigimal people in
considerable numbers. It seems to me that the mmatizted in those
paragraphs of the Statement of Claim which | hatest above are sufficient
to raise for consideration the kinds of questiomciwhvere dealt with by
Blackburn J in Milirrpum v. Nabalco Pty. Lt(1971) 17 FLR 141l wish on

an application of this kind carefully to avoid agigcussion or consideration
of the problem of aboriginal land rights and | osy that the problem is one
which is difficult and complex and the subject ofsmall body of authority in
relation to colonies or former colonies of the BhtCrown. Much of that
authority is referred to by Blackburn J in the Mpum Case. See also articles
upon the subject in the Federal Law Review (1972)5/pp. 85-114 and
(1974) Vol. 6, pp. 150-177, and in the Alberta LaeviRw (1973), Vol. 11,
pp. 189-237.

12. The allegations in the proposed amendments daise the questions in
the neatest way that it could be done; and thegpaphs appear among other
allegations which cannot be allowed. But it istes point that the
Commonwealth's concession that the matter shouttebk with as an
application to strike out the whole statement afrolhas particular
significance. If the application were to be treadedply as one for leave to
amend, the Court in its discretion might requira tihe amendments be
framed with a greater precision and particulargjolbe the leave would be
given. However, there is no discretion to striké the whole of a statement of
claim if it discloses a cause of action in the sehst it states matters which
raise a question which ought to be determinedveé learlier stated the
exception where all the allegations are so closg@rtwined that the pleading
as a whole is embarrassing. That is not this dase paragraphs with which |
have been dealing are separate paragraphs whidbecaiowed to stand
without any embarrassment.

13. However, | do not think that pars. 14X, 15X 48X ought to be allowed.
It may be that they are intended to challenge #iiglity of some
Commonwealth legislation upon the ground thatfrimges the prohibition

in s. 1160f theConstitutionbut the paragraphs do not make it clear thatishis
their sole purpose and they do not specify theslagon which is challenged.
For those reasons they should be characterisedlzereassing in the sense
that the Commonwealth is left in doubt on the meadcillegations to which it
should plead.



14. 1 go now to the third part of the proposedestant of claim. This is in
parallel with the second part. Whereas the secandgpbased upon the
assumption that New South Wales was a settled galbthe Crown, the third
part is based upon the allegation that the coloay eonquered territory. | do
not think that paragraphs in this alternative faught to be struck out. The
view has generally been taken that the Austral@ories were settled
colonies; but, although that view was expressddaaper v. Stuart, (1889) 14
AC. 286 and in Council of the Municipality of RanadWw v. Rutledgg1959]
HCA 63, (1959), 102 CLR 54there is no actual decision of this Court or of
the Privy Council to that effect. The plaintiff shdie entitled to rely on he
alternative arguments when it comes to be detedhwiesther the aboriginal
inhabitants of Australia had and have any rightsumd. | would strike out the
reference to pars. 3C and 3D in par. 4M but otheawiwould allow pars. 1M,
2-3M, 4-7M, 8M, 9M and 12M. | would not allow padiM, 15M, and 13M
for the same reasons as | would not allow pars, 14X and 13X.

15. Finally there is par. 23A. It cannot be alloveadl | do not think that it
was seriously pressed. | would allow the appealiatidu of wholly refusing
leave to amend | would grant leave to amend thee®&nt of Claim by
adding pars. 1A, 1B, 2A and 3A (omitting the wovddngfully" in each of
these paragraphs), 21A, 4A, 5A, 6A, 7A, 8X-11X, 12X, 2-3M, 4-7TM
(omitting the reference to pars. 3C and 3D), 8M, @kid 12M.

MURPHY J The appellant has issued a writ agairsGbmmonwealth of
Australia and the Government of the United KingdainGreat Britain and
Northern Ireland, together with a statement ofralaifihe Commonwealth
appeared and applied to have the statement stuicKtoe appellant applied
for leave to file and serve an amended statemecriaoh before Mason J who
dismissed the application.

2. The difficulties in framing a claim for aborigihland rights or
compensation for their loss should not be undenedéd. However, the
amended statement of claim exhibits a degree edponsibility rarely found
in a statement intended to be seriously entertaayes court. For example, it
includes a claim by the plaintiff on behalf of #igoriginal nation, persisted
with on this appeal, to the whole of the territofythe United Kingdom. It is
one thing for a person to present a document oavisbehalf which is partly
frivolous or irresponsible and generally badly dnavw is another when he
claims to represent others. There is a duty on@aydo claims to represent
others to see that any claim is presented effilgiemd responsibly.

3. As put by both parties before Mason J, the appbn was for his Honour's
leave to file the amended claim. If it remained thiay, his Honour's decision
declining to give leave in respect of this docunsduld not be disturbed. It
was a correct exercise of discretion to declingive leave to file such a



document in view of the contents to which | havemed. On this appeal, the
guestion arose whether leave was necessary. Hovibegrarties have agreed
that it should be dealt with on the basis that nestjon of leave should be
considered; that the amended statement shoul@&iedr as if it were an
original statement of claim; and that the applmatbe dealt with as if it were
an application to strike out a statement of cldtor. the reasons given by
Jacobs J, this puts a different complexion on #s=cThe question then is,
notwithstanding the objectionable parts, whethgrafrthe amended
statement should be allowed to stand.

4. The wide language used in parts of the stateemabtaces claims which, if
separated out and stated clearly, could be heardetermined. The claim to
rights over land or compensation for loss of sughts is capable of being
formulated and presented in an intelligible way.

5. Several obstacles to success were mentioneggdargument: one was
Blackburn J's judgment in Milirrpum v. Nabalco Rty (1971), 17 FLR

141 which is not binding on this Court. It has beehjsated to reasoned
criticism (see John Hookey, "The Gove Land RightseCA Judicial
Dispensation for the taking of Aboriginal Lands instralia?"(1972), 5 Fed

L Rev 85).Another was Cooper v. Stuart (1883), 14 AC 286h#t case, the
Privy Council stated that the colony of New Southl&¢ was not acquired by
conquest, but was "practically unoccupied, witherttled inhabitants or
settled law at the time it was peacefully annexethé British dominions” (at
p. 291). That view is not binding on us (see Virdkie Queel978] HCA

9; (1978), 52 ALJR. 418)Occupation™ was originally a legal means of
peaceably acquiring sovereignty over territory othge than by secession or
conquest. It was a cardinal condition of a validclgpation” that the territory
should be terra nullius - a territory belonginghtwone - at the time of the act
alleged to constitute the occupation. "Territoryahbited by tribes or peoples
having a social and political organisation canre@bbthe nature terra nullius"
(see Prof. J. G. Starke, International Law (8th1&{.7), at p. 185, and
generally). The extent to which the internatioa lof occupation is
incorporated in Australian municipal law is a questwvhich would arise for
determination in the proceedings.

6. The plaintiff claims that the fact is that Awdia was at (or during) the time
of its acquisition inhabited by the aboriginal plsogho had a complex social,
religious, cultural and legal system and that tteids were acquired by the
British Crown by conquest. There is a wealth ofdrisal material to support
the claim that the aboriginal people had occupiadtéalia for many
thousands of years; that although they were nom#uiovarious tribal groups
were attached to defined areas of land over wimneis passed and stayed from
time to time in an established pattern; that they & complex social and
political organisation; that their laws were setténd of great antiquity (for



example, see D.C. Biernoff, Land and law in Eastemmha&m Land:
Traditional Models for Social and Political Orgartisa (1975).

7. Independent tribes, travelling over a territorystopping in certain places,
may exercise a de facto authority which preverdggeiritory being "terra
nullius" (see Advisory Opinion on Western Saha@) Reports 1975, 12, in
particular the declaration of Judge Gros at p. TBgre have been various
estimates of the population in 1788, the most aasily mentioned number
of aboriginal people at that date being 300,008 E&ecyclopaedia Britannica
Vol. 1 (1969) at p. 795; C. M. H. Clark, A Histooy Australia, Vol. 1 (1962),
at p. 4; The Modern Encyclopaedia of Australia Biedv Zealand (1964), at
p. 75; and The Official Year Book of the Commonwiieaif Australia, No. 23
(1930), at p. 696).

8. Although the Privy Council referred in CoopeiStuart to peaceful
annexation, the aborigines did not give up theidtapeacefully; they were
killed or removed forcibly from the lands by Unit&thgdom forces or the
European colonists in what amounted to attemptedi iGafiasmania almost
complete) genocide. The statement by the Privy Ciburay be regarded
either as having been made in ignorance or as\aweomnt falsehood to
justify the taking of aborigines' land.

9. The plaintiff is entitled to endeavour to prdiat the concept of terra
nullius had no application to Australia, that thads were acquired by
conquest, and to rely upon the legal consequenb&hvollow. He may rely,
in the alternative, on common law rights which wbatise if there were
peaceful settlement. Whether the territory is #dats having been acquired
by conquest or peaceful settlement, the plairdiéntitled to argue that the
sovereignty acquired by the British Crown did ndireguish "ownership
rights" in the aborigines and that they have cenpaoprietary rights (at least
in some lands) and are entitled to declarationeampalyment of their rights or
compensation.

10. | agree generally with Jacobs J and with tldemoproposed by him.

AICKIN J | have had the advantage of reading tlasoas for judgment
prepared by my brother Gibbs. I am in full agreemwath what he has said
and there is nothing | can usefully add. | therefagree that the appeal should
be dismissed.



