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DECISION

MASON C.J. AND McHUGH J. We agree with the reasforgudgment of
Brennan J. and with the declaration which he prepos

2. In the result, six members of the Court (Dawdodissenting) are in
agreement that the common law of this country reizag a form of native
title which, in the cases where it has not beemguished, reflects the
entitlement of the indigenous inhabitants, in adaace with their laws or
customs, to their traditional lands and that, sctiije the effect of some
particular Crown leases, the land entitlement efNurray Islanders in
accordance with their laws or customs is preseraedative title, under the
law of Queensland. The main difference betweengtimsmbers of the Court
who constitute the majority is that, subject to diperation of



theRacialDiscrimination Act 1975Cth), neither of us nor Brennan J. agrees
with the conclusion to be drawn from the judgmait®eane, Toohey and
Gaudron JJ. that, at least in the absence of atl@hunambiguous statutory
provision to the contrary, extinguishment of nativie by the Crown by
inconsistent grant is wrongful and gives rise taam for compensatory
damages. We note that the judgment of Dawson postgithe conclusion of
Brennan J. and ourselves on that aspect of thesgase his Honour considers
that native title, where it exists, is a form ofipessive occupancy at the will

of the Crown.

3. We are authorized to say that the other menddd¢he Court agree with
what is said in the preceding paragraph about tiome of the case.

4. The formal order to be made by the Court accaittsthe declaration
proposed by Brennan J. but is cast in a form wivithnot give rise to any
possible implication affecting the status of langiah is not the subject of the
declaration in par.2 of the formal order.

BRENNAN J. The Murray Islands lie in the Torres Strai about 10 degrees
S. Latitude and 144 degrees E. Longitude. They & edlsternmost of the
Eastern Islands of the Strait. Their total land @ e the order of 9 square
kilometres. The biggest is Mer (known also as Myisdand), oval in shape
about 2.79 kms long and about 1.65 kms acrossafradl about 900 m. wide
separates Mer from the other two islands, DauaNdatr, which lie closely
adjacent to each other to the south of Mer. Thantid are surrounded for the
most part by fringing reefs. The people who weredaupation of these
Islands before first European contact and who hawéraied to occupy those
Islands to the present day are known as the Mepmple. Although
outsiders, relatively few in number, have livedtibe Murray Islands from
time to time and worked as missionaries, governrmaffitials, or fishermen,
there has not been a permanent immigrant populaiotmropological
records and research show that the present inh&bathe Islands are
descended from the people described in early Eunogegeorts. The
component of foreign ancestry among the presenilptpn is small
compared with most communities living in the Tor8tgit. The Meriam
people of today retain a strong sense of affilratioth their forbears and with
the society and culture of earlier times. They hag&rong sense of identity
with their Islands. The plaintiffs are membersta Meriam people. In this
case, the legal rights of the members of the Mepaople to the land of the
Murray Islands are in question.

Early contact with Europeans

2. The Meriam people were in occupation of thenid$afor generations before
the first European contact. They are a Melanesiaplpdperhaps an
integration of differing groups) who probably catoghe Murray Islands



from Papua New Guinea. Their numbers have fluctygedbably no more
than 1000, no less than 400.

3. Some of the features of life in the Murray Islamt the time of first
European contact, at the end of the 18th centueydescribed by Moynihan J.
in his findings in the present case:

" Communal life based on group membership seerhaie
been the predominant feature of life. Many of the
activities of daily life were social activities v took
place in the context of group activities of a ceveral

or ritualistic nature. Behaviour was regulatedha t
interest of the community by social pressures. ...

The people lived in groups of huts strung along the
foreshore or strand immediately behind the sandglne
They still do although there has been a contractfon

the villages and the huts are increasingly houBas.
cultivated garden land was and is in the highetraén
portion of the island. There seems however in retems
a trend for cultivation to be in more close proxtinwith
habitation.

The groups of houses were and are organised in named
villages. It is far from obvious to the uninitiatdulit

IS patent to an islander, that one is moving frora o
village to another. The area occupied by an inda&idu
village is, even having regard to the confined amea
fairly small island which is in any event availalibe
'village land’, quite small.

Garden land is identified by reference to a named
locality coupled with the name of relevant indivadisiif
further differentiation is necessary. The Islandsraot
surveyed and boundaries are in terms of known haauks
such as specific trees or mounds of rocks.

Gardening was of the most profound importance &o th
inhabitants of Murray Island at and prior to Eurapea
contact. Its importance seems to have transcemhdedt
fishing ...

Gardening was important not only from the poinviefv

of subsistence but to provide produce for consumpti

or exchange during the various rituals associatéd w
different aspects of community life. Marriage amidation
involved the provision or exchange of considerajlantity
of produce. Surplus produce was also requiredii@r t
rituals associated with the various cults at léast
sustain those who engaged in them and in connegiibtin
the various activities associated with death.



Prestige depended on gardening prowess both irsterm
of the production of a sufficient surplus for tleeisl
purposes such as those to which | have referredoaine
manifest in the show gardens and the cultivatioyamhs

to a huge size. Considerable ritual was associaitd
gardening and gardening techniques were passeqddn a
preserved by these rituals. Boys in particular vedriwith
their fathers and by observations and imitatioinsoeced
by the rituals and other aspects of the socialdabr
gardening practices were passed on."

" It seems that before European contact social coes
was sought by the combined operation of a number of
factors. Children were inculcated from a very early
age with knowledge of their relationships in temhs
social groupings and what was expected of them by a
constant pattern of example, imitation and repmetiti
with reinforcing behaviour. It was part of their
environment - the way in which they lived. ... iaiiton
and other group activities reinforced these pastefn
sense of shame was the outcome of a failure taobse
It could be reinforced by group pressures leading t
retribution. Ultimately force might be resorteday

those who had access to the means of exerting it.
Sorcery, magic and taboo were obviously important
cohesive factors and a source of sanction."

The findings show that Meriam society was regulatede by custom than by
law.

4. Contacts with Europeans were initially few apdradic. There were
occasional visits by passing ships in the early t@ntury. In 1834, two
young British castaways were rescued and they gtageMer until a ship
called there 2 years later. The ship's captain,a@apewis, recorded that the
natives "acknowledge no chief each family beinginit$ and independent of
each other. Quarrels frequently take place whittar a fight are generally
followed by a speedy reconciliation.” The London $fary Society came to
the Murray Islands in about 1871 and moved its Bo8&ait headquarters to
Mer in 1877. It was a significant influence in keepthe peace among the
Meriam people and in modifying some of their cusdothappears that, prior
to the arrival of the London Missionary Societyglsrate funeral ceremonies
and the collection and preservation of human heasle features of life in the
Murray Islands.

5. Although the Murray Islands, prior to their aragon to Queensland in
1879, were not part of her Majesty's dominions,dngl and Colonial



authorities were concerned for the maintenancedsran, and the protection
of the indigenous inhabitants of, those Islandsathdr islands in the Western
Pacific. "Blackbirding" was being practised andhe 1860s the Murray
Islands were raided, women seized and some of #r&aM people murdered.
The Pacific Islanders Protection Acts of 1872 ands1@mp) (1) 35 and 36
Vict ¢ 19 (P9/579); 38 and 39 Vict ¢ 51. were eaddb stamp out
blackbirding (2) See O'Connell and Riordan, Opision Imperial
Constitutional Law, (1971), pp 100-103 and to cowiera High
Commissioner's Court jurisdiction over British sudig in the islands of the
Western Pacific. However, the 1875 Act expresshadbwed "any claim or
title whatsoever to dominion or sovereignty ovey anch islands or places"
and any intention "to derogate from the rightshef tribes or people
inhabiting such islands or places, or of chiefsubers thereof, to such
sovereignty or dominion".

6. Nevertheless, it appears that the Queenslahdmiigs exercised some de
facto control in the 1870s over islands in the To&&ait which were not part
of that Colony's territory. When a proposal to exp¢he maritime boundaries
of Queensland to include these islands was undeideration, CommandER
Heath, R.N., the Portmaster at Brisbane, repoadde Colonial Treasurer on
11 December 1877:

"Where any lodgment of Islanders or others for tjarable
purposes had been made on the islands beyond our
jurisdiction and yet not within the limits of Polgsia,

the police have been obliged to act as though tisésesds
did belong to Queensland, the Police Magistratehyis
considering it a lesser evil to exceed his autianit

this matter than to allow any attempt at settlenoent
these islands for improper purposes.”

7. The proposal to annex coastal islands that wetralready part of
Queensland found favour with the Executive Couridie Hon. John
Douglas, then Premier of the Colony, sent the Gueof Queensland a
memorandum dated 27 December 1877 containing tlweviog:

"A sort of police surveillance is even now exerdiseer
some of the islands outside our limits, but itestainly
desirable that we should possess a real authoridgal
with the somewhat doubtful characters who are acoaly
found to act in a very independent way. It doesatot

all follow that we should form settlements. Theylwil

be frequented by pearl-shellers, and probably exadigt
by more permanent settlers. They ought to be visited
occasionally by the Resident Magistrate at Thurddiayd,



but it would not be necessary to do more thanahis
present, and | do not think that we should havadoease
our expenditure on that account.”

8. In July 1878, as Moynihan J. found -

"H.M. Chester the Police Magistrate at Thursdaynidla
... visited Murray. He advised the people to sedect
chief and submit to his authority which, if properl
exercised, would be supported. Harry (Ari) Buzirgsw
designated. The name Mamoose came to be applibd to
holders of such office throughout the StraitsThe
reasons for Ari's selection are obscure. He hadrapgly
no important ritual office or any particular clatm
elevation to central authority which was itself the
creature of Chester's intervention. Ari was proslidéth
executive capacity in the form of some designated
constables and a boat."

9. The Mamoose, as Moynihan J. found, became "$ongebf an executive
arm to the mission".
Annexation of the Murray Islands

10. Ultimately, the proposal to extend the maritimoeindaries of Queensland
to include the Murray and Darnley Islands was agdjty the Colonial Office
and, on 10 October 1878 at Westminster, Queen Nacpassed Letters
Patent "for the rectification of the Maritime Bowmg of the Colony of
Queensland, and for the annexation to that Coldrigestain) Islands lying in
Torres Straits, and between Australia and New Guifdse Murray Islands
lay within the maritime boundary mentioned in thétées Patent.

11. The Letters Patent authorized the Governor @e@sland by
Proclamation -

"to declare that, from and after a day to be timerei
mentioned, the said Islands shall be annexed tdaand
part of Our said Colony. Provided always that Caid s
Governor issues no such Proclamation as aforesdidhe
Legislature of Our said Colony of Queensland sheaheh
passed a law providing that the said Islands stialthe
day aforesaid, become part of Our said Colony,sarject
to the laws in force therein. Provided also that th
application of the said laws to the said Islandy &
modified either by such Proclamation as aforesaidby
any law or laws to be from time to time passedhay t



Legislature of Our said Colony for the governmenthef

said Islands so annexed."

The Queensland Legislature passed the requisitellaeryQueensland Coast
Islands Act of 1879) and, on 21 July 1879 at Bnishdhe Governor of
Queensland by Proclamation declared -

“"that from and after the first day of August, i tyear

of our Lord one thousand eight hundred and seveinty;

the Islands described in the Schedule (which fadidwhe

Letters Patent and the Act) shall be annexed tdoandme

part of the Colony of Queensland, and shall belsmdme

subject to the laws in force therein."

The "most dominant" of the purposes for which ther@® Strait islands were
annexed were found by Moynihan J. to have been:

"(a) command of Torres Strait and the sea laned@jn

(b) control of the fishery industry in Torres Strai

including the pearl-shell industry; (c) the proteot

of shipping and ship-wrecked crews; (d) the extamsi

of jurisdiction to non-British subjects and theinat

inhabitants of the islands; (e) the protectionhef t

native inhabitants of the islands".

And, in Wacando v. The Commonwealth (3) [1981] H&A (1981) 148

CLR 1, at p 10, Gibbs C.J. noted Professor Cumbtewsst's view that the
occasion for the passing of the Letters Patent hatsie inhabitants of some
of the islands had no protection against violemmkthat the islands provided
bases for those intent on evading Queensland'suevaend immigration laws.
The acquisition of beneficial ownership of land bg Crown does not appear
to have been among the purposes of the annexattertaned by either the
Queensland or the Imperial Government.

12. In September 1879, Captain Pennefather omsteictions of H.M.
Chester visited the Murray Islands where (as herteg) he "mustered the
natives" and informed them "that they would be legttenable to British law
now the island was annexed". He also noted:

"The Chief acts as magistrate, he has a staff ofr 12

men as policemen, they have built a church andtlvouse

of which they are very proud, there is also a \gagd

house belonging to the London Missionary Society thi

island being the headquarters for the missioneseh

waters."

The system of local administration, establishedrgon@nnexation, proved to
be tyrannous in its operation and, in October 18&htain Pennefather
reported that he had dismantled it. (It appeans fiader history, however, that



Harry, the Mamoose, continued to exercise consudetr@uthority.) At the
same time, he reported:

"The natives are very tenacious of their ownershipe

land and the island is divided into small propariich

have been handed down from father to son from géiner

to generation, they absolutely refuse to sell ttzeid

at any price, but rent small portions to the bedaaner

men and others. These natives, though lazy like all

Polynesians on their islands, build good houses and

cultivate gardens, they are a powerful intelligede and

a white man is as safe if not safer residing amiotgsn,

as in Brisbane."

Moynihan J. found that there was apparently no epnof public or general
community ownership among the people of Murraynid|all the land of
Murray Island being regarded as belonging to irthligis or groups.

13. In about February 1882, the Queensland Govarnireserved" Murray
Island for native inhabitants. In the same yeapecial lease of 2 acres on
Mer was granted by the Queensland Government tbdhdon Missionary
Society, which had assumed some responsibilityeferand order and for the
peaceful resolution of disputes. Shortly afterReserve was created, the
Queensland authorities, at the request of the Mepeople, "removed a
number of trespassers” from the Islands.

14. In 1885, the Hon. John Douglas, by then GovemirResident at
Thursday Island, went to the Murray Islands to ageafor the eviction of
“intruders” (South Sea Islanders) in order to emshat "the Murray Islanders
will have Murray Island to themselves". He sucaal§shegotiated the
departure of the intruders. He found Harry, "theeCar primate of Murray
Island"”, to be a "benignant despot ... (whose)tjawsis respected.”

15. In 1886, the Acting Government Resident at Tdhmydsland reported to
the Chief Secretary of Queensland on the applicatfdQueensland law:

"l do not see how it will be possible to adminidtezse
islands under the present laws of Queensland, more
especially as touching the land question, andehere
under which the native races are to be alloweatd the
land they own. There is no doubt that if every dae
not a reputed owner (and | am inclined to thinkre\aere
has) but every grove or single tree of any valueitsa
proper and legitimate hereditary owner. To disthese
rights, great care would have to be exercised laad t



natives recompensed for any loss that they migirsu
through deprivation."

16. By 1891 the headquarters of the London MissioBarciety had been
moved from the Murray Islands. Later, Douglas, ne@ort on a visit to the
Murray Islands, described the system of governriiet in place:

"The secular government is conducted by 'Harry', the

recognised chief or headman who is assisted in his

administration by four officers, or 'policemen’called.

They are recognised by me, and they assist to keep t

peace when it is necessary that their authoritylshioe

invoked, which is not often.

They receive a small annual honorarium, and they are

privileged to wear a uniform. 'Harry' has a whakgho

presented to him by the Government, the 'police mmem

this boat. 'William' a native of New Zealand, is tread

of the spiritual or theocratic government.”

Douglas recommended that a teacher and advisgrduénded to reside on the
Islands. John Stuart Bruce took up an appointntetitat office in October
1892 and remained there until January 1934,

17. The "system of self-government ... as institigdhe late Hon. John
Douglas, C.M.G." was described by the Chief Praotect Aboriginals in
Queensland in his Annual Report for 1907 as foltows

"The Governing body consists of the native chief or
'mamoose’, assisted and advised by the counailfors
elders of the village, with a staff of native pelic

to uphold his authority and to keep order among the
inhabitants or visitors.

The European school teacher acts as clerk and tezafu
the native court, assisting with suggestion or eelwhen
requested, but otherwise has no authority to iaterin

the internal management of affairs.

The mamoose acts as a police magistrate and goyertior
power to deal summarily with offences and breadidscal
regulations, and is directly responsible for thedweour
and cleanliness of his village to the GovernmersidRant
and Police Magistrate at Thursday Island. He mdicinf
punishment by fine or imprisonment upon minor offes) but
misdemeanours and serious offences must be resenved
the bench at Thursday Island. The councillors at&nd
courthouse to assist the mamoose with advice aratder
of seniority, may act on his behalf during his alzse



They also meet to confer monthly with the mamooseugmy
guestions concerning the conduct of affairs.

The native island police, under a native sergeaet, a
responsible to the mamoose for the good behaviiileo
inhabitants, etc., and may arrest and lock up déesntill
the next meeting of court. They have also to insped
see that each householder keeps his premises amaigr
clean, and that the portion of the public road eelj to
his residence is kept in good repair and ordeg; thlat

the public properties (coconut-trees, fish-traps.) eand
buildings (court-house, lock-up, school-house,) etie not
damaged or destroyed.

The European teacher resident upon the island adigk
of the court and registrar of births, marriagesl an
deaths, keeping all books and records, and also as
treasurer, keeping an account and taking chargé# of
collections from fines, taxes upon dogs, etc. niaenoose
having authority to expend all such collectionsmupablic
improvements, repairs, etc."

18. It appears from reports by Mr Bruce that, fritv@ end of the 19th century,
the Mamoose's court entertained cases arising disputes over land or land
boundaries.

19. When an anthropological expedition from Camipigtisited the Islands in
1898 they found that -

"Queensland has not affected native land tenuretwibi

upheld in the Court of the Island. In a few insesit

Is not impossible that English ideas, especially of

inheritance are making themselves felt. There isamomon

land and each makes his own garden on his ownaahis

own convenience."

The Island Court, according to Moynihan J., souginithieve a consistent
application of certain basic principles" althougé Honour went on to say
that -

“the role of the Court was to maintain social hamgnby

accommodating peoples wishes as far as possibld@ng

what seemed to be right in the circumstances."

Although there was a clear insistence on exclugogsession by the "owners"
of particular blocks of land and a general expémahat land would be
passed on patrilineally, his Honour thought that:



"The ultimate determining factor in terms of the ttohand

disposition of land was simply what was acceptablerms

of social harmony and the capacity of an individoal

impose his (it seems almost (always) to have béempa

will on the community. This was easier done if the@m

had the appearance of certain expected charaiterist

It would not be surprising to find that land dispsiin a small community
were settled by a consensus which is arrived BRafonsideration of a
variety of factors. Strict legal rules might haweeh disruptive of community
life.

20. Without pausing to enquire into the legal supfar the "system of self-
government" instituted by Douglas or for the jurcsidn of the Island Court,

it appears that the Meriam people came peacefulctept a large measure
of control by Queensland authorities and that @ffscof the Queensland
Government became accustomed to exercise admitvisteauthority over the
Murray Islands. Formal annexation had been follolwedn effective exercise
of administrative power by the Government of Quéserts

21. In 1894, some doubts had arisen in the Col@iitite as to the legality of
the annexation of the islands included in the 183%ers Patent to
Queensland. Queensland had been separated fronsdia Wales and
erected into a Colony pursuant to The New Southed@bnstitutionAct,

1855 (Imp) (4) 18 and 19 Vict ¢ 54 by Letters Patdré June 1859 and an
Order in Council of the same day. The boundarige®hew colony were
fixed, the Colony was granted a constitution wepresentative institutions
and the laws of New South Wales became the lav@ueensland on
separation. The doubts which arose in the Coloniit®©related to the
legality of incorporating new territory into a colwith representative
institutions once the boundaries of the colony Wt by or under Imperial
legislation. To settle these doubts, the Colon@ilaries Act 1895 (Imp) (5)
58 and 59 Vict ¢ 34 was enacted. As this Court melWacando, if the
Queensland Coast Islands Act 1879 did not sufbiceffect the incorporation
of the Murray Islands into Queensland (either byoitvn force or by satisfying
a condition bringing the Letters Patent of 1879 myperation), the requisite
Imperial legislative authority could be found iret@olonial Boundaries Act.

22. With this brief conspectus of the history o urray Islands, we may
now turn to an examination of the effect of annexabn the legal rights of
the members of the Meriam people to the land oMheay Islands.

The theory of universal and absolute Crown ownership

23. It may be assumed that on 1 August 1879 theakhepeople knew
nothing of the events in Westminster and in Brigbtmat effected the
annexation of the Murray Islands and their incogtion into Queensland and



that, had the Meriam people been told of the Pmeateon made in Brisbane
on 21 July 1879, they would not have appreciatdignificance. The legal
consequences of these events are in issue inakes ©versimplified, the
chief question in this case is whether these tcimses had the effect on 1
August 1879 of vesting in the Crown absolute owmigrsf, legal possession
of and exclusive power to confer title to, all landhe Murray Islands. The
defendant submits that that was the legal conseguaiithe Letters Patent
and of the events which brought them into effddhat submission be right,
the Queen took the land occupied by Meriam peoplé August 1879
without their knowing of the expropriation; they mgeno longer entitled
without the consent of the Crown to continue toupgcthe land they had
occupied for centuries past.

24. The defendant's submission is founded on proposithat were stated in
cases arising from the acquisition of othER colotaaiitory by the Imperial
Crown. Although there are differences which mightshid to distinguish the
Murray Islands and the Meriam people of 1879 fraheocolonial territories
and their indigenous inhabitants when those teresaespectively became
British colonies, the propositions on which theesefant seeks to rely have
been expressed to apply universally to all colot@aitories "settled” by
British subjects. Assuming that the Murray Islamgse acquired as a
"settled" colony (for sovereignty was not acquibydthe Crown either by
conquest or by cession), the validity of the pragpmss in the defendant's
chain of argument cannot be determined by referemc#cumstances unique
to the Murray Islands; they are advanced as gepevpbsitions of law
applicable to all settled colonies. Nor can theuwinstances which might be
thought to differentiate the Murray Islands frorhert parts of Australia be
invoked as an acceptable ground for distinguishiegentitlement of the
Meriam people from the entitlement of other indiges inhabitants to the use
and enjoyment of their traditional lands. As wellskee, such a ground of
distinction discriminates on the basis of racetbnie origin for it denies the
capacity of some categories of indigenous inhatstemhave any rights or
interests in land. It will be necessary to conslesently the racial or ethnic
basis of the law stated in earlier cases relatirthe entitlement of indigenous
people to land in settled colonies.

25. On analysis, the defendant's argument iswian the territory of a
settled colony became part of the Crown's dominitreslaw of England so
far as applicable to colonial conditions becamdaheof the colony and, by
that law, the Crown acquired the absolute benéfomiaership of all land in
the territory so that the colony became the Crodatsesne and no right or
interest in any land in the territory could theteabe possessed by any other
person unless granted by the Crown. Perhaps theeslestatement of these
propositions is to be found in Attorney-GeneraBvown (6) (1847) 1 Legge
312, at p 316, when the Supreme Court of New Sdldles rejected a



challenge to the Crown'’s title to and possessighefand in the Colony.
Stephen C.J. stated the law to be -

“"that the waste lands of this Colony are, and bewe

been, from the time of its first settlement in 1788

the Crown; that they are, and ever have been, fhan

date (in point of legal intendment), without offifmind,

in the Sovereign's possession; and that, as Hisror

property, they have been and may now be effectgadipted

to subjects of the Crown".

The reasons for this conclusion were stated (7]:,ilat pp 317-318

"The territory of New South Wales, and eventually whole
of the vast island of which it forms a part, haeei
taken possession of by British subjects in the naftlee
Sovereign. They belong, therefore, to the Britisbvi.
... The fact of the settlement of New South Wales in
that manner, and that it forms a portion of the €
Dominions, and is subject to and governed by Brildsvs,
may be learned from public colonial records, awmanfrActs
of Parliament. New South Wales is termed in theutta
54 GEO lll, ¢.15, and in the 59 GEO Ill, c.122, His
Majesty's Colony; not the colony of the people, enxn
the colony of the empire. It was maintained that th
supposed property in the Crown was a fiction. Dimsist
in one sense, it was so. The right of the people of
England to their property, does not in fact depemd o
any royal grant, and the principle that all lands a
holden mediately or immediately of the Crown flofrem
the adoption of the feudal system merely (Co Larid
ibid.191, a, Mr. Butler's note 6; Bac Ab Prerog B.;

Vin Ab same title K.A. 19). That principle, howeyes
universal in the law of England, and we can seeenson
why it shall be said not to be equally in operatiene.
The Sovereign, by that law is (as it is termed) arsal
occupant. All property is supposed to have been,
originally, in him. Though this be generally a fart

it is one "adopted by th€onstitutionto answer the ends
of government, for the good of the people." (Bacubib
supra, marginal note.) But, in a newly-discoveredntry,
settled by British subjects, the occupancy of thewd
with respect to the waste lands of that countrppis
fiction. If, in one sense, those lands be the pamny of
the nation, the Sovereign is the representative tlaa
executive authority of the nation, the 'moral paediy'



(as Vattel calls him, Law of Nations, book 1, chap 4

by whom the nation acts, and in whom for such psego

its power resides. Here is a property, dependinggo

support on no feudal notions or principle. Bubi¢t

feudal system of tenures be, as we take it to & qb

the universal law of the parent state, on whatl sthiaé

said not to be law, in New South Wales? At the munoé

its settlement the colonists brought the commondaw

England with them."

So conceiving the common law, his Honour understosthtutory reference
to "the waste lands of the Crown" to mean "allwsste and unoccupied lands
of the colony; for, at any rate, there is no ot@prietor of such lands". (8)
ibid., at p 319.

26. This judgment has formidable support. It wasdiesd as "notable" by
Windeyer J. (9) In Wade v. New South Wales Rutilaivg Co. Pty. Ltd.
[1969] HCA 28; (1969) 121 CLR 177, at p 194 whodulkd its doctrine in
Randwick Corporation v. Rutledge (10) [1959] HCA €B959) 102 CLR 54,
atp 71:

" On the first settlement of New South Wales (then
comprising the whole of eastern Australia), all iored

in the colony became in law vested in the Crowre Th
early Governors had express powers under their ¢esions
to make grants of land. The principles of English rea
property law, with socage tenure as the basis, were
introduced into the colony from the beginning -latids
of the territory lying in the grant of the Crowmada

until granted forming a royal demesne. The coloAt]

6 Wm IV No. 16 (1836), recited in its preamble ttra
Governors by their commissions under the Great ISl
authority 'to grant and dispose of the waste lant&
purpose of the Act being simply to validate gramitsch
had been made in the names of the Governors insfead
in the name of the Sovereign. And when in 1847ld bo
argument, which then had a political flavour, chaded
the right of the Crown, that was to say of the Home
Government, to dispose of land in the colony, is\aa

a legal proposition firmly and finally disposedtnf

Sir Alfred Stephen C.J.: The Attorney-General v.
Brown (11) (1847) 1 Legge, at pp 317-320."

27. The doctrine of exclusive Crown ownership ofalld in the Australian
colonies was again affirmed by Stephen J. in Neutts@ales v. The



Commonwealth ("the Seas and Submerged Lands C4g8'1075] HCA
58; (1975) 135 CLR 337, at pp 438-439:

" That originally the waste lands in the colonieseave

owned by the British Crown is not in doubt. Sucmevship

may perhaps be regarded as springing from a priévega

right, proprietary in nature, such as is descrimgd

Dr. Evatt in his unpublished work on the subjeche

prerogatives of the Crown were a part of the comiaan

which the settlers brought with them on settlement

(R. v. Kidman, per Griffith C.J. (13) [1915] HCA 58.915) 20 CLR 425,
at pp 435-436); 'the prerogative

of the Queen, when it has not been expressly ldrie

local law or statute, is as extensive in Her Mgjsst

colonial possessions as in Great Britain' (per Matson

speaking for their Lordships in Liquidators of Mari&

Bank of Canada v. Receiver-General (New Brunsw(t#)

(1892) AC 437, at p 441);

cited by Isaacs J. in The Commonwealth v. New South

Wales (15) [1923] HCA 34; (1923) 33 CLR 1, at p Qn.the other hand
that ownership may be

described as a consequence of the feudal prineipieh,

on first settlement in Australia, was 'extendetht®

lands oversea’, so that all colonial land beloritgethe

Crown until the Crown chose to grant it' (per Isadcin

Williams' Case (16) Williams v. Attorney-Generat fdew South

Wales [1913] HCA 33; (1913) 16 CLR 404, at p 438)either event the
consequence is

the same, the lands of Australia became the prppéthe

King of England (Attorney-General v. Brown (17) (Z34

Legge, at pp 317-320)."

Dawson J., following this line of authority in MaloQueensland (18) [1988]
HCA 69; (1988) 166 CLR 186, at p 236, said thatdoa@l lands which
remained unalienated were owned by the British @fow

28. The proposition that, when the Crown assumedrsinty ovER an
Australian colony, it became the universal and hitsdeneficial owner of all
the land therein, invites critical examinationtHé conclusion at which
Stephen C.J. arrived in Attorney-General v. Browiright, the interests of
indigenous inhabitants in colonial land were extisged so soon as British
subjects settled in a colony, though the indigenohiabitants had neither
ceded their lands to the Crown nor suffered thetrettaken as the spoils of
conquest. According to the cases, the common keif ook from indigenous
inhabitants any right to occupy their traditioreadl, exposed them to
deprivation of the religious, cultural and econosustenance which the land



provides, vested the land effectively in the cdndfdhe Imperial authorities
without any right to compensation and made thegeous inhabitants
intruders in their own homes and mendicants fdaaepto live. Judged by
any civilized standard, such a law is unjust aadli&im to be part of the
common law to be applied in contemporary Australigst be questioned.
This Court must now determine whether, by the comlaarof this country,
the rights and interests of the Meriam people dayoare to be determined on
the footing that their ancestors lost their trach#l rights and interests in the
land of the Murray Islands on 1 August 1879.

29. In discharging its duty to declare the comnam bf Australia, this Court
is not free to adopt rules that accord with conteragy notions of justice and
human rights if their adoption would fracture tlkelston of principle which
gives the body of our law its shape and internakiency. Australian law is
not only the historical successor of, but is araarg development from, the
law of England. Although our law is the prisoneitsfhistory, it is not now
bound by decisions of courts in the hierarchy oEampire then concerned
with the development of its colonies. It is not iaerial to the resolution of
the present problem that, since fhestraliaAct 1986(Cth) came into
operation, the law of this country is entirely fiidldmperial control. The law
which governs Australia is Australian law. The Br@ouncil itself held that
the common law of this country might legitimatelgvelop independently of
English precedent (19) See Australian Consolidateds_Ltd. v. Uren [1967]
HCA 21; (1967) 117 CLR 221, at pp 238, 241; (196€) 290, at pp 641,
644. Increasingly since 1968 (20) SeeRney Council(Limitation of
Appeals) Act 196§Cth) and see the Privy Council (Appeals fromtigh
Court) Act 1975 (Cth), the common law of Austrdies been substantially in
the hands of this Court. Here rests the ultimagpaasibility of declaring the
law of the nation. Although this Court is free tepart from English precedent
which was earlier followed as stating the commam d¢d this country (21)
Cook v. Cook [1986] HCA 73; (1986) 162 CLR 376, pt3®0, 394; Viro v.
The Queen [1978] HCA 9; (1978) 141 CLR 88, at pp12®-121, 132, 135,
150-151, 166, 174, it cannot do so where the depavould fracture what |
have called the skeleton of principle. The Cougven more reluctant to
depart from earliER decisions of its own (22) JoneBhe Commonwealth
(1987) 61 ALJR 348, at p 349; 71 ALR 497, at pp 498:; John v. Federal
Commissioner of Taxation [1989] HCA 5; (1989) 166 CARY, at pp 438-
439, 451-452; McKinney v. The Queen [1991] HCATY1) 171 CLR 468,
at pp 481-482. The peace and order of Australiaregois built on the legal
system. It can be modified to bring it into confagnwith contemporary
notions of justice and human rights, but it cary@testroyed. It is not
possible, a priori, to distinguish between casasélpress a skeletal principle
and those which do not, but no case can commanaestigning adherence if
the rule it expresses seriously offends the vaddigsstice and human rights
(especially equality before the law) which are espns of the contemporary




Australian legal system. If a postulated rule & dommon law expressed in
earlier cases seriously offends those contempeaunes, the question arises
whether the rule should be maintained and appiétenever such a question
arises, it is necessary to assess whether theydartrule is an essential
doctrine of our legal system and whether, if tHe mwere to be overturned, the
disturbance to be apprehended would be dispropaticto the benefit
flowing from the overturning.

30. In the present case, the defendant's chairgafreent contains several
links, each of which must be separately considatdmugh, as we shall see, a
common theme or thread runs through them. Someesttlinks are
unchallenged. We start with the proposition thatlthperial Crown acquired
sovereignty over the Murray Islands on 1 Augustal&d that the laws of
Queensland (including the common law) became theofahe Murray
Islands on that day - or, if it be necessary tg oel the Colonial Boundaries
Act 1895, is deemed to have become the law of thedy Islands on that
day. Next, by the common law, the Crown acquireddical or ultimate title
to the Murray Islands. The plaintiffs accept thesmopsitions but challenge
the final link in the chain, namely, that the Croalso acquired absolute
beneficial ownership of the land in the Murray t&la when the Crown
acquired sovereignty ovER them.

31. As the passages cited from the judgments iorédly-General v. Brown
and the Seas and Submerged Lands Case show, tlosigoypthat, by the
common law, the Sovereign acquired absolute baak@wnership of all land
in the Murray Islands rests on a number of basethd first place, it is said
that the Crown is absolute owner because "thete ®hER proprietor”. This
basis denies that the indigenous inhabitants pssdesproprietary interest.
The negative basis is then buttressed by threeimobiises to show why it is
necessary to attribute absolute beneficial ownprghthe Crown. One basis is
that, when English law was brought to Australidmand by British colonists,
the common law to be applied in the colonies inetlithe feudal doctrine of
tenure. Just as the Crown acquired or is deembdve acquired universal
ownership of all land in England, so the Crown lpeedhe owner of all land
in the Australian colonies. We may call this thedal basis. Another basis is
that all land in a colony is "the patrimony of th&ion" and, on this basis, the
Crown acquired ownership of the patrimony on bebgthe nation. A third
basis is the prerogative basis mentioned by Stephienthe Seas and
Submerged Lands Case. In order to determine whethemy or all of these
bases, the Crown acquired beneficial ownership@tdand in the Murray
Islands when the Crown acquired sovereignty ovemihwe must first review
the legal theories relating to the acquisition@feseignty and the
introduction of the common law.

The acquisition of sovereignty



"The acquisition of territory by a sovereign staiethe

first time is an act of state which cannot be @rajed,

controlled or interfered with by the courts of tetdte."

This principle, stated by Gibbs J. in the Seas arihterged Lands Case (23)
New South Wales v. The Commonwealth (1975) 135 GitRR, 388,
precludes any contest between the executive anddiaal branches of
government as to whether a territory is or is nithw the Crown's
Dominions. The Murray Islands were annexed by ar@se of the
prerogative evidenced by the Letters Patent; a rmbdequisition recognized
by the common law as a valid means of acquiringgsmignty ovER foreign
territory. The recognition is accorded simply oa thoting that such a
prerogative act is an act of State the validityvbfch is not justiciable in the
municipal courts (24) Sobhuza Il. v. Miller (1928 518, at p 525; The
Fagernes (1927) P 311; Reg. v. Kent Justices; Br pge (1967) 2 QB 153,
at pp 176-177, 181-182; Ffrost v. Stevenson [198ZA 41; (1937) 58 CLR
528, at pp 565-566; A Raptis and Son v. South Ailiatf1977] HCA 36;
(1977) 138 CLR 346, at p 360; cf. Bonser v. La Maa¢hD69] HCA 31,
(1969) 122 CLR 177, at pp 193, 217, where the mgamiia constitutional
term was in issue. In Post Office v. Estuary Radah,UDiplock L.J. said (25)
(1968) 2 QB 740, at p 753:

" It still lies within the prerogative power of tli&rown

to extend its sovereignty and jurisdiction to arefs

land or sea over which it has not previously clalroe

exercised sovereignty or jurisdiction. For sucteagton

the authority of Parliament is not required."”

This proposition was approved by Gibbs J. in thesSea Submerged Lands
Case and, in Wacando, Gibbs C.J. and Mason J.taccat an annexation
of territory by exercise of the prerogative is ahaf State (26) (1981) 148
CLR, per Gibbs C.J. at p 11; per Mason J. at p 2&.s0 Coe v. The
Commonwealth [1978] HCA 41; (1979) 53 ALJR 403, pacobs J. at p 410.

32. Although the question whether a territory hasrbacquired by the Crown
IS not justiciable before municipal courts, thosarts have jurisdiction to
determine the consequences of an acquisition undarcipal law.
Accordingly, the municipal courts must determine tfody of law which is in
force in the new territory. By the common law, the in force in a newly-
acquired territory depends on the manner of itsisapn by the Crown.
Although the manner in which a sovereign state tagiuire new territory is
a matter for international law, the common law had to march in step with
international law in order to provide the body aivito apply in a territory
newly acquired by the Crown.

33. International law recognized conquest, cessind,occupation of territory
that was terra nullius as three of the effectivgsvaf acquiring sovereignty.



No other way is presently relevant (27) See E. EValkte Acquisition of
Territory in Australia and New Zealand" in (1968) @aa Society Papers, p
16, who mentions only cession and occupation avaet to the Australasian
colonies. The great voyages of European discoveened to European
nations the prospect of occupying new and valutastéories that were
already inhabited. As among themselves, the Europatons parcelled out
the territories newly discovered to the sovereigjnhe respective discoverers
(28) Worcester v. Georgia (1832) 6 Pet 515, at4$™4 (31 US 350, at p
369), provided the discovery was confirmed by oetiam and provided the
indigenous inhabitants were not organized in astpt¢hat was united
permanently for political action (29) Lindley, Theduisition and
Government of Backward Territory in International Ldd926), Chs Il and
IV. To these territories the European colonial ovadiapplied the doctrines
relating to acquisition of territory that was temallius. They recognized the
sovereignty of the respective European nations theeterritory of "backward
peoples" and, by State practice, permitted theiaitigun of sovereignty of
such territory by occupation rather than by cong(&3) See Lindley, ibid., p
47. Various justifications for the acquisition aivereignty over the territory
of "backward peoples” were advanced. The bendfi@hastianity and
European civilization had been seen as a suffigisstification from
mediaeval times (31) See Williams, The Americandndn Western Legal
Thought, (1990), pp 78ff; and Johnson v. Mcinto32@) 8 Wheat 543, at p
573 (21 US 240, at p 253). Another justificationthee application of the
theory of terra nullius to inhabited territory pstification first advanced by
Vattel at the end of the 18th century - was that tegritories could be
claimed by occupation if the land were uncultivated Europeans had a right
to bring lands into production if they were leftauftivated by the indigenous
inhabitants (32) Vattel, The Law of Nations (17974,1Bpp 100-101. See
Castles, An Australian Legal History, (1982), pp1l6-it may be doubted
whether, even if these justifications were accepteelfacts would have
sufficed to permit acquisition of the Murray Islanas though the Islands were
terra nullius. The Meriam people were, as Moynihdouwnd, devoted
gardeners. In 1879, having accepted the influehtteed_ondon Missionary
Society, they were living peacefully in a land-lihseciety under some sort
of governance by the Mamoose and the London Missyo8ociety. However
that may be, it is not for this Court to canvass\hlidity of the Crown's
acquisition of sovereignty over the Islands whiohany event, was
consolidated by uninterrupted control of the Iskbg Queensland authorities
(33) 10 Encyclopaedia of Public International La®9&7), p 500; cf. J.
Crawford, "The Criteria for Statehood in InternatbLaw", (1977) 48 The
British Year Book of International Law 93, at p 116.

34. The enlarging of the concept of terra nulliusriigrnational law to justify
the acquisition of inhabited territory by occupatan behalf of the acquiring
sovereign raised some difficulties in the expougahthe common law



doctrines as to the law to be applied when inhdligeritories were acquired
by occupation (or "settlement”, to use the terrthefcommon law). Although
Blackstone commended the practice of "sending eedofof settlers) to find
out new habitations"”, he wrote (34) CommentarietherLaws of England,
17th ed. (1830), Bk ll,ch 1, p 7-

"so long as it was confined to the stocking andivation

of desert uninhabited countries, it kept strictiyhm

the limits of the law of nature. But how far thesseg

on countries already peopled, and driving out cssaaring

the innocent and defenceless natives, merely becaus

they differed from their invaders in language, efigion,

in customs, in government, or in colour; how factsu

a conduct was consonant to nature, to reason, or to

christianity, deserved well to be considered byé#o

who have rendered their names immortal by thusizimg

mankind".

As we shall see, Blackstone's misgivings foundsamance in international
law after two centuries (35) Advisory Opinion on $t&rn Sahara (1975) 1
ICJR 12. But he was unable to declare any rule lbiglwthe laws of England
became the laws of a territory which was not aédasninhabited" country
when the Crown acquired sovereignty over thatttagriby discovery and
occupation as terra nullius. As the British acdigeiof sovereignty over the
Colony of New South Wales was regarded as depengbemnt the settlement
of territory that was terra nullius consequent mtavery (36) See E. Evatt,
op cit, at p 25; Cooper v. Stuart (1889) 14 App 286, and as the law of
New South Wales is the source of the law applicabtbe Murray Islands,
we must next examine the basis on which the comeawnvas received as
the law of the Colony of New South Wales.

Reception of the common law

35. The means by which the municipal laws of Englamdyding the
common law, became the law of a country that haxh leeitside the King's
dominions were stated by Blackstone (37) CommesgaBk |, ch.4, pp 106-
108; accord: Forbes v. Cochrane (1824) 2 B and& @4p 463 (107 ER 450,
at p 456) as follows:

"Plantations or colonies, in distant countries, &teer
such where the lands are claimed by right of oceoypa
only, by finding them desert and uncultivated, padpling
them from the mother-country; or where, when alyead
cultivated, they have been either gained by cortqoes
ceded to us by treaties. And both these rightscameded
upon the law of nature, or at least upon that cibna.

But there is a difference between these two speties



colonies, with respect to the laws by which they laound.

For it hath been held, that if an uninhabited coubée

discovered and planted by English subjects, alEinglish

laws then in being, which are the birthright of gve

subject, are immediately there in force. But thisstrbe

understood with very many and very great restmaio

Such colonists carry with them only so much ofEmglish

law, as is applicable to their own situation angl th

condition of an infant colony; ... What shall bevatied

and what rejected, at what times, and under what

restrictions, must, in case of dispute, be decided

the first instance by their own provincial judicagy

subject to the revision and control of the kingauncil:

the whole of their constitution being also lialbebe

new-modelled and reformed by the general superlirtgn

power of the legislature in the mother-country. But

conquered or ceded countries, that have already ddw

their own, the king may indeed alter and changseHhaws;

but, till he does actually change them, the andaems

of the country remain, unless such as are agdiadatv

of God, as in the case of an infidel country. Ounekican

plantations are principally of this latter sortjrize

obtained in the last century either by right of goest

and driving out the natives (with what natural icest

| shall not at present inquire) or by treaties. And

therefore the common law of England, as such, bas n

allowance or authority there; they being no pathef

mother-country, but distinct (though dependent) thaons.

They are subject, however, to the control of the

parliament”.

According to Blackstone, English law would becoime faw of a country
outside England either upon first settlement by Bhgtolonists of a "desert
uninhabited" country or by the exercise of the $exm's legislative power
over a conquered or ceded country. Blackstone alid¢@ontemplate other
ways by which sovereignty might be acquired. Indhse of a conquered
country, the general rule was that the laws otcthantry continued after the
conquest until those laws were altered by the cerayy38) Blankard v.
Galdy (1693) Holt KB 341 (90 ER 1089); Campbell alH1774) Lofft 655,
at p 741 (98 ER 848, at pp 895-896); Beaumont viéBiaf1836) 1 Moo PC
59 (12 ER 733). The Crown had a prerogative powenake new laws for a
conquered country although that power was subgeletts enacted by the
Imperial Parliament (39) Campbell v. Hall, (1774)fLoat pp 741, 742 (98
ER, at pp 895, 896). The same rule applied to cedkxmhies, though the
prerogative may have been limited by the treatyesion (40) See the
discussion in Roberts-Wray, Commonwealth and Caldraw, (1966), pp



214ff; Sammut v. Strickland (1938) AC 678; Blankard>aldy (1693) 2 Salk
411 (91 ER 356); Buchanan v. The Commonwealth [1$3A 29; (1913)
16 CLR 315, at p 334. When "desert uninhabited casgitwere colonized by
English settlers, however, they brought with themrtaich of the English
law as (was) applicable to their own situation #r&lcondition of an infant
colony" (41) Commentaries, Bk I, ch 4, p 107; Statsvernment Insurance
Commission v. Trigwell [1979] HCA 40; (1979) 142 CI6R7, at pp 625,
634. English colonists were, in the eye of the camaw, entitled to live
under the common law of England which Blackstorecdbed as their
"birthright" (42) Commentaries, Bk I, ch 4, p 1@%d see Sabally and N'Jie
v. H.M. Attorney-General (1965) 1 QB 273, at p 2BH4at law was not
amenable to alteration by exercise of the preregd#t3) Sammut v.
Strickland (1938) AC, at p 701. The tender conadrine common law of
England for British settlers in foreign parts ledhe recognition that such
settlers should be regarded as living under theofalgngland if the local law
was unsuitable for Christian Europeans (44) Rudirgmith (1821) 2
Hag.Con.371 (161 ER 774); Freeman v. Fairlie (182800 Ind App 306, at
pp 323-325, aff p 341 (18 ER 117, at pp 127-128);1&7Campbell v. Hall
(1774) Lofft, at p 741 (98 ER, at pp 895,896). See aeap Cheah Neo v.
Ong Cheng Neo (1875) 6 LR 381, at p 393; cf. ReyVillans (1858) 3
Kyshe 16, at pp 20-25; and see Re Loh Toh (1861) 27 MLJ 234at pp
237-243; Khoo Hooi Leong v. Khoo Chong Yeok (193@ 346, at p 355.
This rule was applied even to English residents stdfa countries which
were not under British sovereignty (45) The "Ind@mef" (1801) 3 C Rob
12, at pp 28-29 (165 ER 367, at pp 373-374).

36. When British colonists went out to other intadiparts of the world,
including New South Wales, and settled there undteptotection of the
forces of the Crown, so that the Crown acquirecesaignty recognized by
the European family of nations under the enlargembnof terra nullius, it
was necessary for the common law to prescribe &idecaelating to the law
to be applied in such colonies, for sovereigntyonp supreme internal legal
authority (46) See A. James, Sovereign Statehd®@6), pp 3ff., 203-209.
The view was taken that, when sovereignty of attagricould be acquired
under the enlarged notion of terra nullius, for poeposes of the municipal
law that territory (though inhabited) could be tezhas a "desert uninhabited"
country. The hypothesis being that there was nal laev already in existence
in the territory (47) Lyons (Mayor of) v. East Indi@. (1836) 1 Moo PC 175,
at pp 272-273 (12 ER 782, at p 818); Cooper v. §({a889) 14 App Cas ;
The Lauderdale Peerage (1885) 10 App Cas 692, at4p{ids; Kielley v.
Carson (1842) 4 Moo PC 63, at pp 84-85 (13 ER 225 283), the law of
England became the law of the territory (and notetyehe personal law of
the colonists). Colonies of this kind were callsdttled colonies". Ex
hypothesi, the indigenous inhabitants of a setttddny had no recognized
sovereign, else the territory could have been aedunly by conquest or



cession. The indigenous people of a settled colmre thus taken to be
without laws, without a sovereign and primitivetireir social organization. In
Advocate-General of Bengal v. Ranee Surnomoye [2ogs) (1863) 2 Moo
N S 22, at p 59 (15 ER 811, at p 824); 9 Moo InghRP1, at p 428 (19 ER
786, at p 800) Lord Kingsdown used the term "barbslt to describe the
native state of a settled colony:

" Where Englishmen establish themselves in an afiéd

or barbarous country, they carry with them not dhly

laws, but the sovereignty of their own State; drabé who

live amongst them and become members of their camtynu

become also partakers of, and subject to the sanvse'l

In Campbell v. Hall Lord Mansfield suggested thanaica should be
regarded as a settled colony because the Englishists arrived after the
Spaniards had left (49) His Lordship may have whpagpreciated the
history of Jamaica: see Roberts-Wray, op cit, pg46851-852, the negro
inhabitants presumably being of no significance &€e (1774) Lofft, at p
745 (98 ER, at p 898). In Cooper v. Stuart Lord \Wiafgroffered the absence
of "settled inhabitants" and "settled law" as #&ecion for determining
whether inhabited territory had been acquired leytlsment” under English
law (51) (1889) 14 App Cas, at p 291

" The extent to which English law is introduced iato
British Colony, and the manner of its introductiomyst
necessarily vary according to circumstances. Tlseae i
great difference between the case of a Colony esdjui
by conquest or cession, in which there is an astadd
system of law, and that of a Colony which consisttd
tract of territory practically unoccupied, withaettled
inhabitants or settled law, at the time when it was
peacefully annexed to the British dominions. TheoGyl
of New South Wales belongs to the latter clasghén
case of such a Colony the Crown may by ordinanue tlze
Imperial Parliament, or its own legislature wheadmes
to possess one, may by statute declare what dahe o
common and statute law of England shall have effetin
its limits. But, when that is not done, the lawksfgland
must (subject to well-established exceptions) bextiom
the outset the law of the Colony, and be admirestdry

its tribunals. In so far as it is reasonably ailie

to the circumstances of the Colony, the law of Emgla
must prevalil, until it is abrogated or modifiedher by
ordinance or statute."

As the settlement of an inhabited territory is éqdavith settlement of an
uninhabited territory in ascertaining the law af territory on colonization,



the common law which the English settlers brougit them to New South
Wales could not have been altered or amended hyréregative - only by
the Imperial Parliament or by the local legislat(82) Holdsworth, A History
of English Law, 3rd ed., vol.ix, (1944), p 84; Sammus$trickland (1938)
AC, at p 701; Kielley v. Carson (1843) 4 Moo PCppt84-85 (13 ER, at p
233); Falkland Islands Co. v. The Queen (1863) 2 ARG (NS) 266, at p 273
(15 ER 902, at p 905); Sabally and N'Jie v. H.MoAtey-General (1965) 1
QB , at p 294. (This principle raises some doubtsiaithe validity of the
exercise of legislative power by the Governor oiM\&outh Wales before a
Legislative Council was established in 1823, butneed not pause to
consider that question (53) See the discussion ingl®¥yer, Lectures on Legal
History, 2nd ed. (1949), pp 332-333; H.V. Evatt, &Tltegal Foundations of
New South Wales", (1938) 11 Australian Law Joud@f, at pp 417-422; and
Enid Campbell, "Prerogative Rule in New South Walg$8-1823", (1964)
50 Royal Australian Historical Society 161) In dtleel colony in inhabited
territory, the law of England was not merely thespeal law of the English
colonists; it became the law of the land, protecand binding colonists and
indigenous inhabitants alike and equally. Thusthie®ry which underpins the
application of English law to the Colony of New SoMYales is that English
settlers brought with them the law of England arad, ths the indigenous
inhabitants were regarded as barbarous or unsettigéavithout a settled law,
the law of England including the common law becaheelaw of the Colony
(so far as it was locally applicable) as though Nesuth Wales were "an
uninhabited country ... discovered and planted hgligh subjects” (54) See
per Lord Watson in Cooper v. Stuart (1889) 14 Ags,Gat p 291; and cf.
Roberts-Wray, op cit, p 540. The common law thusabee the common law
of all subjects within the Colony who were equahitled to the law's
protection as subjects of the Crown (55) As thgesiib of a conquered
territory (Calvin's Case (1608) 7 Co Rep l1a, aaf/& ER 377, at p 384));
Campbell v. Hall (1774) Lofft, at p 741 (98 ER, a88%b) and of a ceded
territory (Donegani v. Donegani (1835) 3 Knapp &3p 85 (12 ER 571, atp
580)) became British subjects (Lyons (Mayor offeast India Co. (1836) 1
Moo PC, at pp 286-287 (12 ER, at p 823); 1 Moo IpgA75, at pp 286-187
(18 ER 66, at pp 108-109)), a fortiori the subjexta settled territory must
have acquired that status. And see Reg. v. Wedj6]1L NSWLR 581, at p
585. Its introduction to New South Wales was conéd by s.24 of the
Australian Courts Act 1828 (Imp) (56) 9 GEO IV c.&3 the laws of New
South Wales became the laws of Queensland on siepanathe two
Colonies in 1859 (57) Letters Patent of 6 June 1888:p 11 above and, by
the terms of the Queensland Coast Islands Act 48d%he Governor's
Proclamation, the Murray Islands on annexation lmecaubject to the laws in
force in Queensland, the common law became the agiof the Murray
Islands. Thus the Meriam people in 1879, like Aals&n Aborigines in earlier
times, became British subjects owing allegianciéomperial Sovereign
entitled to such rights and privileges and sulesuch liabilities as the



common law and applicable statutes provided. Amlighso irrespective of
the fact that, in 1879, the Meriam people werdesktin their land, the
gardens were being tilled, the Mamoose and the Liotissionary Society
were keeping the peace and a form of justice wiamgylaministered.

The basis of the theory of universal and absolutav@rownership

37. It is one thing for our contemporary law toeuicthat the laws of
England, so far as applicable, became the laws wf 8tmuth Wales and of the
other Australian colonies. It is anothER thing far contemporary law to
accept that, when the common law of England bedhmeommon law of the
several colonies, the theory which was advancedipport the introduction of
the common law of England accords with our presantedge and
appreciation of the facts. When it was sought fgyapord Watson's
assumption in Cooper v. Stuart that the colony eivNsouth Wales was
"without settled inhabitants or settled law" to Aiginal society in the
Northern Territory, the assumption proved falseMilirrpum v. Nabalco Pty.
Ltd. Blackburn J. said (58) (1971) 17 FLR 141, a6@:2

"The evidence shows a subtle and elaborate systgmyhi

adapted to the country in which the people led tihas,

which provided a stable order of society and wasarkably

free from the vagaries of personal whim or influn¢

ever a system could be called 'a government of, lang

not of men', it is that shown in the evidence befoe."

Faced with a contradiction between the authoritthefPrivy Council and the
evidence, his Honour held that the class to whichlany belonged was a
question of law, not of fact (59) ibid., at p 244¢Neil, Common Law
Aboriginal Title, (1989), p 292, fn.207; Lester, Tharlterial Rights of the
Inuit of the Canadian Northwest Territories: A Le§ayjument, (unpublished
doctoral thesis (1981)), pp 100-107, 155-157:

"Whether or not the Australian aboriginals livimgany
part of New South Wales had in 1788 a system ofWdech
was beyond the powers of the settlers at thattime
perceive or comprehend, it is beyond the powehisf t
Court to decide otherwise than that New South Wedese
into the category of a settled or occupied colony."

38. The facts as we know them today do not fit eiesénce of law" or
"barbarian" theory underpinning the colonial reaapbf the common law of
England. That being so, there is no warrant foryapglin these times rules of
the English common law which were the product of theory. It would be a
curious doctrine to propound today that, when #eefit of the common law
was first extended to Her Majesty's indigenousesttbjin the Antipodes, its
first fruits were to strip them of their right te@upy their ancestral lands. Yet



the supposedly barbarian nature of indigenous pgmplvided the common
law of England with the justification for denyinigeim their traditional rights
and interests in land, as Lord SumnER speaking ®Ptivy Council said in
In re Southern Rhodesia (60) (1919) AC 211, at3$ 234

" The estimation of the rights of aboriginal tribgs
always inherently difficult. Some tribes are so liow

the scale of social organization that their usages
conceptions of rights and duties are not to beneitex
with the institutions or the legal ideas of civli
society. Such a gulf cannot be bridged. It wouldidbe

to impute to such people some shadow of the rigindsvn
to our law and then to transmute it into the sulstaof
transferable rights of property as we know them."

39. As the indigenous inhabitants of a settledmploere regarded as "low in
the scale of social organization”, they and theaupancy of colonial land
were ignored in considering the title to land isedtled colony. Ignoring those
rights and interests, the Crown's sovereignty averritory which had been
acquired under the enlarged notion of terra nuilkas equated with Crown
ownership of the lands therein, because, as Stepliesaid, there was "no
other proprietor of such lands". Thus, a Select @dtee on Aborigines
reported in 1837 to the House of Commons thatttte sf Australian
Aborigines was "barbarous" and "so entirely detitu of the rudest forms of
civil polity, that their claims, whether as sovegres or proprietors of the soil,
have been utterly disregarded" (61) Cited by Lindtgycit, at p 41. The
theory that the indigenous inhabitants of a "seéttlony had no proprietary
interest in the land thus depended on a discrimigatenigration of
indigenous inhabitants, their social organizatiod austoms. As the basis of
the theory is false in fact and unacceptable insogrety, there is a choice of
legal principle to be made in the present case. Chigt can either apply the
existing authorities and proceed to inquire whetherMeriam people are
higher "in the scale of social organization" thae Australian Aborigines
whose claims were "utterly disregarded" by thetexgsauthorities or the
Court can overrule the existing authorities, didoay the distinction between
inhabited colonies that were terra nullius and ¢hohkich were not.

40. The theory of terra nullius has been criticabsamined in recent times by
the International Court of Justice in its Advis@pinion on Western Sahara
(62) (1975) ICJR, at p 39. There the majority juégitread:

Occupation' being legally an original means cdqeably
acquiring sovereignty over territory otherwise tlgn
cession or succession, it was a cardinal conddfan
valid 'occupation’ that the territory should beder



nullius - a territory belonging to no-one - at time of

the act alleged to constitute the ‘occupation’l(egal
Status of Eastern Greenland, P.C.1.J., Series AL
pp 44 f. and 63 f.). In the view of the Court, #fere,

a determination that Western Sahara was a 'tetiasiu
at the time of colonization by Spain would be pblesonly
if it were established that at that time the teryit
belonged to no-one in the sense that it was then ap
acquisition through the legal process of ‘occupatio

80. Whatever differences of opinion there may Hasen
among jurists, the State practice of the relevanbp
indicates that territories inhabited by tribes eoples
having a social and political organization were not
regarded as terrae nullius. It shows that in tise cd
such territories the acquisition of sovereignty was
generally considered as effected unilaterally tghou
‘occupation' of terra nullius by original title bhtough
agreements concluded with local rulers. On occagion
is true, the word 'occupation’ was used in a nchrteal
sense denoting simply acquisition of sovereignty;tbat
did not signify that the acquisition of sovereigtttyough
such agreements with authorities of the country was
regarded as an 'occupation’ of a "terra nulliughe
proper sense of these terms. On the contrary, such
agreements with local rulers, whether or not cared as
an actual 'cession' of the territory, were regaaed
derivative roots of title, and not original titlebtained

by occupation of terrae nullius."

Judge Ammoun, Vice-President of the Court, delidexeseparate opinion in
which he commended as penetrating the views exgutass behalf of the
Republic of Zaire which he restated as follows ([{68)., at pp 85-86:

" Mr. Bayona-Ba-Meya, goes on to dismiss the malistic
concept of terra nullius, which led to this dismembent
of Africa following the Berlin Conference of 1885.

Mr. Bayona-Ba-Meya substitutes for this a spiritaadion:
the ancestral tie between the land, or ‘'mothereat@nd
the man who was born therefrom, remains attacheretib
and must one day return thither to be united wigh h
ancestors. This link is the basis of the ownershijne
soil, or better, of sovereignty. This amounts tteaial

of the very concept of terra nullius in the senfse land
which is capable of being appropriated by someone &
not born therefrom. It is a condemnation of the erad
concept, as defined by Pasquale Fiore, which regesd



terrae nullius territories inhabited by populatievisose

civilization, in the sense of the public law of Epep is

backward, and whose political organization is rotaeived

according to Western norms.

One might go still further in analysing the stateme

of the representative of Zaire so as to say thatddd

exclude from the concept of terra nullius any inteab

territory. His view thus agrees with that of Vatteho

defined terra nullius as a land empty of inhabgant

He concluded (64) ibid., at p 86 that "the conadpéerra nullius, employed at
all periods, to the brink of the twentieth centuryjustify conquest and
colonization, stands condemned." The court wasiorarsly of the opinion
that Western Sahara at the time of colonizatioSpgin in 1884 was not a
territory belonging to no-one (terra nullius).

41. If the international law notion that inhabiledd may be classified as terra
nullius no longer commands general support, theérises of the common law
which depend on the notion that native peoples bgaso low in the scale of
social organization" that it is "idle to imputegoch people some shadow of
the rights known to our law" (65) In re SoutherroRésia (1919) AC, at pp
233-234 can hardly be retained. If it were perrbigsin past centuries to keep
the common law in step with international lawsiimperative in today's

world that the common law should neither be nosdxen to be frozen in an
age of racial discrimination.

42. The fiction by which the rights and interestsnafigenous inhabitants in
land were treated as non-existent was justified pwlicy which has no place
in the contemporary law of this country. The polagpears explicitly in the
judgment of the Privy Council in In re Southern Bésia in rejecting an
argument (66) ibid., at p 232 that the native pedplere the owners of the
unalienated lands long before either the CompartgeoCrown became
concerned with them and from time immemorial .d #rat the unalienated
lands belonged to them still". Their Lordships re@l{(67) ibid., at p 234-

"the maintenance of their rights was fatally indstent

with white settlement of the country, and yet white

settlement was the object of the whole forward muset,

pioneered by the Company and controlled by the Gr@and

that object was successfully accomplished, withrésailt

that the aboriginal system gave place to anothesqoibed

by the Order in Council".

Whatever the justification advanced in earlier daysefusing to recognize
the rights and interests in land of the indigenobsbitants of settled
colonies, an unjust and discriminatory doctringhait kind can no longer be
accepted. The expectations of the international commynaccord in this



respect with the contemporary values of the Ausingbeople. The opening
up of international remedies to individuals purduarAustralia's accession to
the Optional Protocol to the International CoveranCivil and Political
Rights (68) See Communication 78/1980 in Selecteddions of the Human
Rights Committee under the Optional Protocol, vg.23 brings to bear on
the common law the powerful influence of the Covdraand the international
standards it imports. The common law does not saciys conform with
international law, but international law is a lagi@ite and important influence
on the development of the common law, especiallgminternational law
declares the existence of universal human rightsorAmon law doctrine
founded on unjust discrimination in the enjoymeintiail and political rights
demands reconsideration. It is contrary both terimdtional standards and to
the fundamental values of our common law to entrendiscriminatory rule
which, because of the supposed position on the staocial organization of
the indigenous inhabitants of a settled colonyjekethem a right to occupy
their traditional lands. It was such a rule whiglled from Deane J. (69)
Gerhardy v. Brown [1985] HCA 11; (1985) 159 CLR @0p 149 the
criticism that -

“the common law of this land has still not reactiesistage
of retreat from injustice which the law of lllino@éd
Virginia had reached in 1823 when Marshall C.JJahnson
v. MclIntosh (70) (1823) 8 wheat, at p 574 (21 &% ,

p 253), accepted that, subject to the assertion

of ultimate dominion (including the power to conuéie

by grant) by the State, the 'original inhabitasitsiuld

be recognized as having 'a legal as well as jagntto
retain the occupancy of their traditional lands".

43. However, recognition by our common law of tights and interests in
land of the indigenous inhabitants of a settle@dpwould be precluded if
the recognition were to fracture a skeletal pritecgd our legal system. The
proposition that the Crown became the beneficialevof all colonial land on
first settlement has been supported by more thdisragard of indigenous
rights and interests. It is necessary to consluesd other reasons for past
disregard of indigenous rights and interests aed th return to a
consideration of the question whether and in what aur contemporary
common law recognizes such rights and interedtmich.

Crown title to colonies and Crown ownership of cwéb land distinguished

44. In the trilogy of cases cited earlier in thidgment (71) Supra, pp 12-15:
Attorney-General v. Brown; Randwick CorporatiorRutledge; the Seas and
Submerged Lands Case, it was said that colonialdacdme a royal demesne
- that is, that the Crown became the absolute m@alkdwner in possession of
all colonial land - on first settlement, the evesitich conferred sovereignty



on the Imperial Crown. Curiously, in Williams v.tatney-General for New
South Wales (72) [1913] HCA 33; (1913) 16 CLR 404, 439, Isaacs J. said
it was unquestionable that -

"when Governor Phillip received his first Commissioom

King George lll. on 12th October 1786, the wholehaf

lands of Australia were already in law the propeityhe

King of England"”.

With respect to Isaacs J., that proposition is Whahsupported. Roberts-
Wray comments (73) Commonwealth and Colonial Lawigp 631 that the
proposition is "startling and, indeed, incredibMe need not be concerned
with the date on which sovereignty over the Augratolonies was acquired
by the Crown but we are concerned with the promrsthat on, and by
reason of, the acquisition of sovereignty, the Graequired all colonial land
as a royal demesne.

45. There is a distinction between the Crown's titla colony and the
Crown's ownership of land in the colony, as Rob®ftay points out (74)
ibid., p 625:

"If a country is part of Her Majesty's dominioniset
sovereignty vested in her is of two kinds. The first

is the power of government. The second is titldéo t
country ...

This ownership of the country is radically different
from ownership of the land: the former can belonty ¢o
a sovereign, the latter to anyone. Title to landois

per se, relevant to the constitutional status aduntry;
land may have become vested in the Queen, equally i
a Protectorate or in a Colony, by conveyance oeund
Statute ...

The distinction between these two conceptions has,
however, become blurred by the doctrine that the
acquisition of sovereignty over a Colony, whether b
settlement, cession or conquest, or even of jurtisai

in territory which remains outside the British domns,
imports Crown rights in, or in relation to, the ¢an
itself.”

Similarly, Sir John Salmond distinguished the asti@in of territory from the
Crown's acquisition of property (75) Jurispruderith,ed. (1924), appendix
"The Territory of the State", p 554:

"The first conception pertains to the domain of pulaw,
the second to that of private law. Territory is the
subject-matter of the right of sovereignty or imper



while property is the subject-matter of the right o

ownership or dominium. These two rights may or maty n

co-exist in the Crown in respect of the same draad

may be held by the Crown as territory but not agperty,

or as property but not as territory, or in botthtgyat

the same time. As property, though not as terrjtiaryd

may be held by one state within the dominions oftlaer."

Professor O'Connell in his work International Law)(2nd ed. (1970), at p
378, cited by Hall J. in Calder v. Attorney-GeneayBBritish Columbia (1973)
SCR.313, at pp 404-405; (1973) 34 DLR (3d) 145, 21(® points to the
distinction between acquisition of territory by a€tState and the abolition of
acquired rights:

"This doctrine (of act of State), which was affirmad

several cases arising out of the acquisition oittey

in Africa and India, has been misinterpreted todfiect

that the substantive rights themselves have nehad

the change."

The acquisition of territory is chiefly the provinoginternational law; the
acquisition of property is chiefly the provincetbé common law. The
distinction between the Crown's title to territ@aryd the Crown's ownership of
land within a territory is made as well by the coomtaw as by international
law. A.W.B. Simpson (77) A History of the Land Lawyd®2ed. (1986)
distinguishes the land law rule in England thatald is held of the Crown
from the notion that all land is owned by the Cro®peaking of the
mediaeval conception of materialism, he commer8%iid., p 47:

"This attitude of mind also encouraged the rejectibany

theory which would say that the lord 'owned' thedlsand

that the rights of tenants in the land were iureein

aliena. Such a theory would have led inevitablgaging

that the King, who was ultimately lord of all landdas the

‘owner" of all land.

The lawyers never adopted the premise that the King

owned all the land; such a dogma is of very modern

appearance. It was sufficient for them to note that

King was lord, ultimately, of all the tenants iretrealm,

and that as lord he had many rights common to ddnes

(e.g. rights to escheats) and some peculiar tpdsgion

as supreme lord (e.qg. rights to forfeitures)."

The general rule of the common law was that ownprsbiuld not be acquired
by occupying land that was already occupied bylsrotAs Blackstone
pointed out (79) Commentaries, Bk.lI, ch.1, p 8:



"Occupancy is the thing by which the title wasawtf
originally gained; every man seizing such spotgrotind

as he found most agreeable to his own conveni@noeided
he found them unoccupied by any one else." (Emphasis
added.)

46. It was only by fastening on the notion thaétled colony was terra
nullius that it was possible to predicate of thevan the acquisition of
ownership of land in a colony already occupiedrmigenous inhabitants. It
was only on the hypothesis that there was nobodgaupation that it could
be said that the Crown was the owner because Wes&o other. If that
hypothesis be rejected, the notion that sovereigatsied ownership in its
wake must be rejected too. Though the rejectich@hotion of terra nullius
clears away the fictional impediment to the rectigniof indigenous rights
and interests in colonial land, it would be impb#sior the common law to
recognize such rights and interests if the basotroh@s of the common law
are inconsistent with their recognition.

47. A basic doctrine of the land law is the do@raf tenure, to which Stephen
C.J. referred in Attorney-General v. Brown, anid & doctrine which could
not be overturned without fracturing the skeletdnah gives our land law its
shape and consistency. It is derived from feudgirus.

The feudal basis of the proposition of absolute Crownership

48. The land law of England is based on the doctiirtenure. In English
legal theory, every parcel of land in England idresther mediately or
immediately of the King who is the Lord Paramouhg& term "tenure" is used
to signify the relationship between tenant and [8@) Attorney-General of
Ontario v. Mercer (1883) LR 8 App Cas 767, at pp-772, not the
relationship between tenant and land. The chaiatteof feudalism "is not
tenere terram, but tenere terram de X" (81) Polkwk Maitland, The History
of English Law, 2nd ed. (1898, reprinted 1952), vgb.234n. It is implicit in
the relationship of tenure that both lord and téhawe an interest in the land:
"The King had 'dominium directum’, the subject 'doionin utile™ (82) ibid., p
773; Co Litt 16. Absent a "dominium directum"” in Geown, there would be
no foundation for a tenure arising on the making gfant of land. When the
Crown acquired territory outside England which wabe subject to the
common law, there was a natural assumption thaldb#&ine of tenure
should be the basis of the land law. Perhaps thengstion did not have to be
made. After all, as Holdsworth observed (83) opwat.ii, p 199, the
universal application of the doctrine of tenura igurely English
phenomenon. And Pollock and Maitland may be coiresaying (84) op cit,
vol.2, p 236; accord: Holdsworth, op cit, vol.iL.923), p 75 fn.8 that the
notion of universal tenure "perhaps was possiblg iona conquered
country". In Scotland, the King was not ParamountLaf all land: some



allodial lands remained in the Orkney and Shetlatahds, though most land
that had been held allodially became subject tddetenure (85) Bell,
Lectures on Conveyancing, (Edinburgh, 1867), valll, pp 531-532; Stair,
The Institutions of the Law of Scotland, 4th ed. @8%p 219, 222; Craigie,
Scottish Law of Conveyancing, (Edinburgh, 1899)2@g28; Lord Advocate
v. Balfour (1907) SC 1360, at p 1368-1369. Howetre,English view
favoured a universal application of the doctrineemiure (86) Pollock and
Maitland, op cit, pp 232-233:

" Every acre of English soil and every proprietaghti
therein have been brought within the compass ofgles
formula, which may be expressed thus: - Z teneamerr
illam de ... domino Rege. The king himself holdsdavhich
is in every sense his own; no one else has anyiptary
right in it; but if we leave out of account thisyed
demesne, then every acre of land is 'held of' thg. K he
person whom we may call its owner, the person vasthe
right to use and abuse the land, to cultivate eave

it uncultivated, to keep all others off it, holdetland

of the king either immediately or mediately."

49. It is arguable that universality of tenure isil@ depending on English
history and that the rule is not reasonably apple#o the Australian
colonies. The origin of the rule is to be founditraditional belief that, at
some time after the Norman Conquest, the King etlaged beneficially and
granted, or otherwise became the Paramount Lomllddnd in the Kingdom
(87) Bacon's Abridgement, 6th ed. (1807), vol.\tgli@gative", B,1.
According to Dighy's History of the Law of Real Peoty (88) (1897), p 34
William | succeeded to all rights over land heldtbg Anglo-Saxon kings; he
acquired by operation of law the land of those Wwhd resisted his conquest
and a vast quantity of land was deemed to have foefited or surrendered
to William and regranted by him. He may have bectimeeproprietor of all
land in England so that no allodial land remair@dit may be, as Blackstone
asserts, that in England, as in France, the allediates were surrendered into
the king's hands and were granted back as feuslgnily difference being that
in France the change "was effected gradually, byctinsent of private
persons; (the change) was done at once, all ovgaga, by the common
consent of the nation" (89) Commentaries, Bk Il4¢cpp 50-51. But,
whatever the fact, it is the fiction of royal gramhat underlies the English
rule. Blackstone says (90) ibid that -

"it became a fundamental maxim, and necessaryiplnc
(though in reality a mere fiction) of our Englisimtees,
'that the king is the universal lord and original
proprietor of all the lands in his kingdom; andttha man



doth or can possess any part of it, but what hasljately

or immediately, been derived 'as a gift from himbé

held upon feodal services.' For this being the caak

in pure, original, proper feuds, other nations edopted

this system were obliged to act upon the same siippy

as a substruction and foundation of their new polit

though the fact was indeed far otherwise".

It is not surprising that the fiction that land gted by the Crown had been
beneficially owned by the Crown was translatechindolonies and that
Crown grants should be seen as the foundatioreadidictrine of tenure which
is an essential principle of our land law. It isti@o late in the day to
contemplate an allodial or other system of land@ship. Land in Australia
which has been granted by the Crown is held om@ar¢eof some kind and the
titles acquired under the accepted land law cabeatisturbed.

50. Accepting the doctrine of tenure, it was aressal postulate that the
Crown have such a title to land as would investSbeereign with the
character of Paramount Lord in respect of a terwgated by grant and would
attract the incidents appropriate to the tenunege@slly the Crown's right to
escheat (91) Wright, Introduction to the Law of Tersydth ed. (1792), p 5.
The Crown was invested with the character of Paratnoord in the colonies
by attributing to the Crown a title, adapted framadal theory, that was called
a radical, ultimate or final title: see, for exampAmodu Tijani v. Secretary,
Southern Nigeria (92) (1921) 2 AC 399, at pp 4@B1,4407; Nireaha Tamaki
v. Baker (93) (1901) AC 561, at p 580; cf. Admirasion of Papua and New
Guinea v. Daera Guba (94) [1973] HCA 59; (1973) C3®R 353, at pp 396-
397. The Crown was treated as having the radibala all the land in the
territory over which the Crown acquired sovereigitye radical title is a
postulate of the doctrine of tenure and a concarhdgasovereignty. As a
sovereign enjoys supreme legal authority in and auerritory, the sovereign
has power to prescribe what parcels of land and mterests in those parcels
should be enjoyed by others and what parcels of $&would be kept as the
sovereign's beneficial demesne.

51. By attributing to the Crown a radical titleath land within a territory over
which the Crown has assumed sovereignty, the comavwenabled the
Crown, in exercise of its sovereign power, to gaminterest in land to be
held of the Crown or to acquire land for the Craniemesne. The notion of
radical title enabled the Crown to become Parambard of all who hold a
tenure granted by the Crown and to become absbéhuteficial owner of
unalienated land required for the Crown's purpdBasit is not a corollary of
the Crown's acquisition of a radical title to landan occupied territory that
the Crown acquired absolute beneficial ownershighaf land to the exclusion
of the indigenous inhabitants. If the land wereedieand uninhabited, truly a
terra nullius, the Crown would take an absolutectfieral title (an allodial



title) to the land for the reason given by Step@eh in Attorney-General v.
Brown (95) See pp 13-14 above; (1847) 1 Leggep&1y-318: there would
be no other proprietor. But if the land were ocedpby the indigenous
inhabitants and their rights and interests in #mellare recognized by the
common law, the radical title which is acquiredhtite acquisition of
sovereignty cannot itself be taken to confer amkibs beneficial title to the
occupied land. Nor is it necessary to the struobfi@ur legal system to refuse
recognition to the rights and interests in lanthefindigenous inhabitants.
The doctrine of tenure applies to every Crown gadiatn interest in land, but
not to rights and interests which do not owe thgistence to a Crown grant.
The English legal system accommodated the recogrofiesights and
interests derived from occupation of land in aitiery over which sovereignty
was acquired by conquest without the necessity@roavn grant.

52. After the conquest of Ireland, it was held ireT®ase of Tanistry (96)
(1608) Davis 28 (80 ER 516); 4th ed. Dublin (17&2ylish translation 78, at
pp 110-111 that the Crown was not in actual possesd the land by virtue
of the conquest and that -

"a royal monarch (who) hath made a new conquestrealm,

although in fact he hath the lordship paramouraliahe

lands within such realm, so that these are all bEhlim,

mediate vel immediate, and he hath also the pdssesis

all the lands which he willeth actually to seisel aetain

in his own hands for his profit or pleasure, ang @igo

by his grants distribute such portions as he pthase

yet ... if such conqueror receiveth any of thevestior

antient inhabitants into his protection and avovie#m

for his subjects, and permitteth them to contirnesrt

possessions and to remain in his peace and altagian

their heirs shall be adjudged in by good title with

grant or confirmation of the conqueror, and shaijibg

their lands according to the rules of the law wiilo

conqueror hath allowed or established, if they sulbmit

themselves to it, and hold their lands accordintp¢o

rules of it, and not otherwise."

Similarly, after the conquest of Wales, in Witrasugd Blany (97) (1674) 3
Keb.401, at p 402 (84 ER 789, at p 789) and see Madecit, p 174 it was
held that the inhabitants who had been left in @gsien of land needed no
new grant to support their possession under theramiaw and they held
their interests of the King without a new conveyarla these cases, the
courts were speaking of converting the survivirtgnests into an estate of a
kind familiar to the common law, but there is nagen why the common law
should not recognize novel interests in land whindt,depending on Crown
grant, are different from common law tenures. Ino&m Tijani (98) (1921) 2



AC, at p 403 Viscount Haldane, speaking for they@ouncil, referred to the
variable nature of native title to land capablesmfognition by the common
law:

"There is a tendency, operating at times unconslgipias

render (native) title conceptually in terms which a

appropriate only to systems which have grown upgeund

English law. But this tendency has to be held irckhe

closely. As a rule, in the various systems of reativ

jurisprudence throughout the Empire, there is nt $uit

division between property and possession as Eniglsyers

are familiar with. A very usual form of native @étls

that of a usufructuary right, which is a mere digtion

of or burden on the radical or final title of thev@reign

where that exists. In such cases the title of the

Sovereign is a pure legal estate, to which berafici

rights may or may not be attached. But this essate

qualified by a right of beneficial user which magtn

assume definite forms analogous to estates, or wizgre

it has assumed these, have derived them from thesion

of the mere analogy of English jurisprudence.”

And, in Administration of Papua and New Guinea aeia Guba (99) (1973)
130 CLR, at p 397; but note comment by McNeil, dp97, fn.237. Cf.
the Indian title in Ontario under the Proclamatiéri763: St. Catherine's
Milling and Lumber Company v. The Queen (1888) IspAas 46 Barwick
C.J. was able to say that the indigenous peogRaptia New Guinea -

"were secure in their usufructuary title to laralyt]

the land came from the inception of the colony i@

dominion of Her Majesty. That is to say, the ultimat

title subject to the usufructuary title was vestethe

Crown. Alienation of that usufructuary title to tGeown

completed the absolute fee simple in the Crown".

In Amodu Tijani, the Privy Council admitted the pibdity of recognition not
only of usufructuary rights but also of interestdand vested not in an
individual or a number of identified individualstin a community. Viscount
Haldane observed(100) (1921) 2 AC, at pp 403-404:

"The title, such as it is, may not be that of the
individual, as in this country it nearly alwaysnssome
form, but may be that of a community. Such a comigun
may have the possessory title to the common enjoyme
of a usufruct, with customs under which its induad
members are admitted to enjoyment, and even @ha ri
of transmitting the individual enjoyment as membsyrs



assignment inter vivos or by succession. To adoerta

how far this latter development of right has prege=l

involves the study of the history of the particular

community and its usages in each case. Abstraatiples

fashioned a priori are of but little assistancel are as

often as not misleading."

Recognition of the radical title of the Crown igt@Lconsistent with
recognition of native title to land, for the raditifle, without more, is merely
a logical postulate required to support the doetahtenure (when the Crown
has exercised its sovereign power to grant angsteén land) and to support
the plenary title of the Crown (when the Crown basrcised its sovereign
power to appropriate to itself ownership of paradland within the Crown's
territory). Unless the sovereign power is exerciseahe or other of those
ways, there is no reason why land within the Creuwer'ritory should not
continue to be subject to native title. It is otte fallacy of equating
sovereignty and beneficial ownership of land theggrise to the notion that
native title is extinguished by the acquisitiorsoivereignty.

53. If it be necessary to categorize an interektrnid as proprietary in order
that it survive a change in sovereignty, the irgepossessed by a community
that is in exclusive possession of land falls &t category. Whether or not
land is owned by individual members of a commuratgommunity which
asserts and asserts effectively that none butetalmers has any right to
occupy or use the land has an interest in thetlaaidmust be proprietary in
nature: there is no other proprietor. It would bemng, in my opinion, to point
to the inalienability of land by that community afy importing definitions

of "property" which require alienability under thmunicipal laws of our
society(101) See, for example, National ProvinBahk Ltd. v. Ainsworth
[1965] UKHL 1; (1965) AC 1175, at pp 1247-1248, gl that the
indigenous people owned their land. The ownershigra within a territory
in the exclusive occupation of a people must béedes that people: land is
susceptible of ownership, and there are no otheeosv True it is that land in
exclusive possession of an indigenous people igmany private law sense,
alienable property for the laws and customs ofaligenous people do not
generally contemplate the alienation of the pespgtaditional land. But the
common law has asserted that, if the Crown shatddiee sovereignty over
that land, the new sovereign may extinguish thegembus people's interest in
the land and create proprietary rights in its place it would be curious if, in
place of interests that were classified as non+ety, proprietary rights
could be created. Where a proprietary title capabtecognition by the
common law is found to have been possessed by muaaity in occupation
of a territory, there is no reason why that titie®sld not be recognized as a
burden on the Crown's radical title when the Cr@aequires sovereignty over
that territory. The fact that individual membergloé community, like the
individual plaintiff Aborigines in Milirrpum(102)1971) 17 FLR, at p 272,



enjoy only usufructuary rights that are not proanig in nature is no
impediment to the recognition of a proprietary coumity title. Indeed, it is
not possible to admit traditional usufructuary tgvithout admitting a
traditional proprietary community title. There may dhifficulties of proof of
boundaries or of membership of the community aepfesentatives of the
community which was in exclusive possession, boserdifficulties afford no
reason for denying the existence of a proprietargraunity title capable of
recognition by the common law. That being so, ther® impediment to the
recognition of individual non-proprietary rightsathare derived from the
community's laws and customs and are dependemieocommunity title. A
fortiori, there can be no impediment to the rectigniof individual
proprietary rights.

54. Once it is accepted that indigenous inhabiteméecupation of a territory
when sovereignty is acquired by the Crown are dapaftenjoying - whether
in community, as a group or as individuals - prefaiy interests in land, the
rights and interests in the land which they hadatodore enjoyed under the
customs of their community are seen to be a buodethe radical title which
the Crown acquires. The notion that feudal prireghktates that the land in a
settled colony be taken to be a royal demesne tipo@rown's acquisition of
sovereignty is mistaken. However, that was nooiflg basis advanced to
establish the proposition of absolute Crown ownprahd the alternative
bases must next be considered.

The "patrimony of the nation" basis of the propaositof absolute Crown
ownership

55. In Williams v. Attorney-General for New Southal§s(103) (1913) 16
CLR, at pp 449-450 and in The Commonwealth v. Tasmdiiie Tasmanian
Dam Case(104) [1983] HCA 21; (1983) 158 CLR 1, a2pp-212, there are
references to the importance of the revenue defroed exercise of the
power of sale of colonial land. The funds derivearfrsales of colonial land
were applied to defray the cost of carrying on o@bgovernment and to
subsidize emigration to the Australian Coloniegtier, the power to reserve
and dedicate land for public purposes was impottatite government and
development of the Colonies as it remains importatihie government and
development of the Commonwealth and the State§ andories. Therefore

it is right to describe the powers which the Crovat first the Imperial Crown
and later the Crown in right of the respective @as - exercised with respect
to colonial lands as powers conferred for the bienéthe nation as a
whole(105) Reg. v. Symonds (1847) NZPCC 387, atg Bat it does not
follow that those were proprietary as distinct frpolitical powers. Nor does
it follow that a combination of radical title torld and a power of sale or
dedication of that land was not a valuable ass#teColonies. It can be
acknowledged that the nation obtained its patrimmngales and dedications
of land which dispossessed its indigenous citizankthat, to the extent that



the patrimony has been realized, the rights aretests of the indigenous
citizens in land have been extinguished. But thaiot to say that the
patrimony was realized by sales and dedicatiohanaf owned absolutely by
the Crown. What the Crown acquired was a raditeltth land and a
sovereign political power over land, the sum ofefhis not tantamount to
absolute ownership of land. Until recent times, fb&tical power to dispose
of land in disregard of native title was exercisedas to expand the radical
title of the Crown to absolute ownership but, whitia has not occurred,
there is no reason to deny the law's protectidgha@alescendants of
indigenous citizens who can establish their emtilat to rights and interests
which survived the Crown's acquisition of sovergigithose are rights and
interests which may now claim the protectiorsdf0(1)of theRacial
Discrimination Act 1975Cth) which "clothes the holders of traditionatina
title who are of the native ethnic group with tlaeng® immunity from
legislative interference with their enjoyment og¢ithhuman right to own and
inherit property as it clothes other persons indbi@munity": Mabo v.
Queensland(106) (1988) 166 CLR, at p 219.

The Royal Prerogative basis of the proposition gbalie Crown ownership

56. Mr Justice Evatt described ownership of vacamd$ in a new colony as
one of the proprietary prerogatives(107) See TherAtly-General for New
South Wales v. Butterworth and Co. (Australia) [(i®38) 38 SR (NSW)
195, at pp 246-247 . But, as that author's latabliphed work on The Royal
Prerogative shows(108) (1987), at pp 102-103, the®no judicial
consensus as to whether title to ownership of #oant lands in the
Australian Colonies was vested in the King as regméng the supreme
executive power of the British Empire or in the Crow right of the
respective Colonies. The management and conttbleofvaste lands of the
Crown were passed by Imperial legislation to tlspeetive Colonial
Governments as a transfer of political power orggonmnental function not as
a matter of title(109) Williams v. Attorney-Genefat New South Wales
(1913) 16 CLR, at pp 453, 456. The suggestion #itdr the passing of these
powers to colonial governments the Crown commenadmld Crown lands
"in right of the colony"(110) Per Stephen J. in 8&as and Submerged Lands
Case (1975) 135 CLR, at p 439; and note per O'CahrinrThe State of
South Australia v. The State of Victoria [1911] HQA; (1911) 12 CLR 667,
at pp 710-711 and held those lands in absolute ®hige involves the notion
that ownership resided in the Executive Governmdrase legislature was
vested with power to enact laws governing the meamant and control of
colonial waste lands. But the Imperial Parliametdined the sovereign - that
is, the ultimate - legislative power over coloraffirs, at least until the
adoption of the Statute of Westminster(111) Madzambto v. Lardner-Burke
[1968] UKPC 2; (1969) 1 AC 645, at p 722 and tasdly to be supposed
that absolute ownership of colonial land was vestemblonial governments
while the ultimate legislative power over that lamas retained by the



Imperial Parliament. However, if the Crown's tidanerely a radical title - no
more than a postulate to support the exercisewdrs@n power within the
familiar feudal framework of the common law - thelplem of the vesting of
the absolute beneficial ownership of colonial lalogs not arise: absolute and
beneficial Crown ownership can be acquired, ifllabg an exercise of the
appropriate sovereign power.

57. As none of the grounds advanced for attributingpe Crown an universal
and absolute ownership of colonial land is accdefate must now turn to
consider a further obstacle advanced against ttvevauof the rights and
interests of indigenous inhabitants on the Crowotpuisition of sovereignty.
The need for recognition by the Crown of nativeetitl

58. The defendant contests the view that the comawemecognizes the
possession of rights and interests in land by enbgis inhabitants of British
colonies and submits that, by the common law gamgroolonization, pre-
existing customary rights and interests in landadr@ished upon colonization
of inhabited territory, unless expressly recognizgdhe new sovereign.
There is a formidable body of authority, mostly casdating to Indian
colonies created by cession, to support this suomél12) Secretary of State
for India v. Bai Rajbai (1915) LR 42 Ind App 229 gt 237, 238-239;
Vajesingji Joravarsingji v. Secretary of Statelfatia (1924) LR 51 Ind App
357, at pp 360, 361; Secretary of State for Indi@ardar Rustam Khan
(1941) AC 356, at pp 370-372. Thus Lord Dunedudgjment in Vajesingji
Joravarsingji v. Secretary of State for India corg¢dhe following oft-cited
passage(113) (1924) LR 51 Ind App, at p 360:

"But a summary of the matter is this: when a teryiis
acquired by a sovereign state for the first tinad th an
act of state. It matters not how the acquisitios he@en
brought about. It may be by conquest, it may bedssion
following on treaty, it may be by occupation ofrienry
hitherto unoccupied by a recognized ruler. In afles
the result is the same. Any inhabitant of the teuyi

can make good in the municipal Courts establislyetthé
new sovereign only such rights as that sovereign ha
through his officers, recognized. Such rights abdm
under the rule of predecessors avail him nothiray N
more, even if in a treaty of cession it is stipeththat
certain inhabitants should enjoy certain rightat thoes
not give a title to those inhabitants to enforaesth
stipulations in the municipal Courts."

59. The proposition that pre-existing rights anéiiests in land must be
established, if at all, under the new legal systgneduced on an acquisition



of sovereignty is axiomatic, and the propositioat tineaties do not create
rights enforceable in municipal courts is well efithed(114) Cook v. Sprigg
(1899) AC 572, at pp 578-579; Winfat Ltd. v. Attoypp@eneral (1985) AC
733, at p 746. However, the relevant question istidr the rights and
interests in land derived from the old regime seg\the acquisition of
sovereignty or do they achieve recognition onlyrupo express act of
recognition by the new sovereign? Lord Dunedireswin Vajesingji
Joravarsingji(115) (1924) LR 51 Ind App, at p 36s\lzat recognition by the
sovereign of rights and interests possessed uhdaid regime was a
condition of their recognition by the common law:

"The moment that cession is admitted the appellants

necessarily become petitioners and have the orsi®na

them of showing the acts of acknowledgment, whigle them

the right they wish to be declared."

Presumably, until the relevant "acts of acknowledgthoccur, the Crown
would be the absolute owner of private property tmhen those acts occur,
the rights and interests acknowledged would rewvetsteir erstwhile
possessor. One might think that the consequenseobfa rule would be to
create or compound chaos. Of course, if the Croerewo confiscate private
property as an act of State(116) As in Secretatate in Council of India v.
Kamachee Boye Sahaba (1859) 7 Moo Ind App 476 (13&3}, but cf.
Attorney-General v. Nissan [1969] UKHL 3; (1970) AQ9, at p 227, and
Burmah Oil Co. Ltd. v. Lord Advocate (1965) AC 75aoquiring sovereignty
of a territory or if the Crown were to extinguishvate property pursuant to a
law having effect in the territory(117) As in Winfiatd. v. Attorney-General
(1985) AC 733, thereafter no recognition of théntigand interests which had
existed under the old regime would be possibleitlmer of those events,
however, the loss of the rights or interests passkesnder the old regime is
attributable to the action of the Crown, not tcaéasence of an act of
recognition of those rights or interests. Those €apart, Lord Dunedin's
view that the rights and interests in land posskbgdahe inhabitants of a
territory when the Crown acquires sovereignty ast linless the Crown acts
to acknowledge those rights is not in accord withweight of authority. For
example, Lord Sumner in In re Southern Rhodesig((118L9) AC, at p 233
understood the true rule as to the survival ofgigvproprietary rights on
conguest to be that -

"It is to be presumed, in the absence of express

confiscation or of subsequent exproprietary letjmta

that the conqueror has respected them and forlborne

diminish or modify them".

This view accords with the old authorities of The €akTanistry and
Witrong and Blany(119) Supra, pp 37-38, earlier imered. Again, Lord
Dunedin's view does not accord with the rule staie¥iscount Haldane in



Amodu Tijani(120) (1921) 2 AC, at p 407:

"A mere change in sovereignty is not to be presuasesheant

to disturb rights of private owners; and the gehierans

of a cession are prima facie to be construed acuglyd"

His Lordship does not limit the generality of thestf sentence to acquisitions
by cession; rather, he appears to be construintgthes of a cession in the
light of the general principle by which private prietary rights survive a
change in sovereignty by whatever means. Desstgiigment in Vajesingji
Joravarsingji, Viscount Dunedin subsequently acd{i®1) In Sakariyawo
Oshodi v. Moriamo Dakolo (1930) AC 667, at p 668&tttihe decision in
Amodu Tijani laid down that the cession of Lagos&61 "did not affect the
character of the private native rights". As Viscbdialdane's statement of the
rule was limited neither to the construction ofeaty of cession nor to the
cession of Lagos, must it not be taken as the génde of the common law?
Again Lord Denning, speaking for the Privy CoungiAdeyinka Oyekan v.
Musendiku Adele(122) (1957) 1 WLR 876, at p 8805292 All ER 785, at
p 788, said:

“In inquiring ... what rights are recognized, thexene

guiding principle. It is this: The courts will assam

that the British Crown intends that the rights aigerty

of the inhabitants are to be fully respected. Whils

therefore, the British Crown, as Sovereign, cananak

laws enabling it compulsorily to acquire land faibfic

purposes, it will see that proper compensationvisrded

to every one of the inhabitants who has by native |

an interest in it: and the courts will declare the

inhabitants entitled to compensation accordindnéart

interests, even though those interests are ofd kin

unknown to English law".

We are not concerned here with compensation forogxation but we are
concerned with the survival of private rights antkrests in land and their
liability to be extinguished by action of the Crowirhe rule in Amodu Tijani
was followed by the Privy Council in Sobhuza II1Miller(123) (1926) AC, at
p 525 where the title of an indigenous communitiriclr their Lordships
thought to be generally usufructuary in charast@s held to survive as "a
mere qualification of a burden on the radical oafititle of whoever is
sovereign", capable of being extinguished "by tttea of a paramount
power which assumes possession or the entire ¢arfitiaind.”

60. In Calder v. Attorney-General of British Coluiai24) (1973) SCR, at p
416; contra per Judson J. at pp 328-330; (197®LFR (3d), at p 218; contra
per Judson J. at pp 156, 157 Hall J. rejected asliyvwrong" "the

proposition that after conquest or discovery thievegeoples have no rights



at all except those subsequently granted or rezedriy the conqueror or
discoverer".

61. The preferable rule, supported by the autherdited, is that a mere
change in sovereignty does not extinguish nattett land. (The term
"native title" conveniently describes the interestd rights of indigenous
inhabitants in land, whether communal, group oividdial, possessed under
the traditional laws acknowledged by and the trawiétl customs observed by
the indigenous inhabitants.) The preferable ruleages the indigenous
inhabitants of a settled colony with the inhabisamita conquered colony in
respect of their rights and interests in land awbgnizes in the indigenous
inhabitants of a settled colony the rights andreggts recognized by the Privy
Council in In re Southern Rhodesia as survivintheobenefit of the residents
of a conquered colony.

62. If native title survives the Crown's acquisitiof sovereignty as, in my
view, it does, it is unnecessary to examine therditive arguments advanced
to support the rights and interests of the Meriaogbe to their traditional
land. One argument raised the presumption of a @ignant arising from the
Meriam people's possession of the Murray Islanai® fa time before
annexation; another was the existence of a titkengr after annexation in
accordance with a supposed local legal custom uhdezommon law
whereby the Meriam people were said to be entitdgubssess the Murray
Islands. There are substantial difficulties in ¢y of accepting either of
these arguments, but it is unnecessary to pursume. th is sufficient to state
that, in my opinion, the common law of Australigers the notion that, when
the Crown acquired sovereignty over territory whighow part of Australia

it thereby acquired the absolute beneficial ownprehthe land therein, and
accepts that the antecedent rights and interetadpossessed by the
indigenous inhabitants of the territory survived thange in sovereignty.
Those antecedent rights and interests thus comséitbtirden on the radical
title of the Crown.

63. It must be acknowledged that, to state the comiaw in this way
involves the overruling of cases which have hetddbntrary. To maintain the
authority of those cases would destroy the equafigll Australian citizens
before the law. The common law of this country wauddpetuate injustice if
it were to continue to embrace the enlarged nadfderra nullius and to
persist in characterizing the indigenous inhabgaritthe Australian colonies
as people too low in the scale of social orgarozatd be acknowledged as
possessing rights and interests in land. Moredwegject the theory that the
Crown acquired absolute beneficial ownership ofl lsnto bring the law into
conformity with Australian history. The dispossesstd the indigenous
inhabitants of Australia was not worked by a transff beneficial ownership
when sovereignty was acquired by the Crown, buhbyrecurrent exercise of



a paramount power to exclude the indigenous inaatstfrom their traditional
lands as colonial settlement expanded and landyveated to the colonists.
Dispossession is attributable not to a failureatfve title to survive the
acquisition of sovereignty, but to its subsequetinetion by a paramount
power. Before examining the power to extinguishwvestitle, it is necessary to
say something about the nature and incidents afidlige title which,
surviving the Crown's acquisition of sovereigntyrdens the Crown's radical
title.

The nature and incidents of native title

64. Native title has its origin in and is givendtentent by the traditional laws
acknowledged by and the traditional customs obsiEoyehe indigenous
inhabitants of a territory. The nature and incidesftnative title must be
ascertained as a matter of fact by reference teettaws and customs. The
ascertainment may present a problem of considediffileulty, as Moynihan

J. perceived in the present case. It is a probterndid not arise in the case of
a settled colony so long as the fictions were naame that customary rights
could not be reconciled "with the institutions e tegal ideas of civilized
society"(125) In re Southern Rhodesia (1919) A(a 283, that there was no
law before the arrival of the British colonistsarsettled colony and that there
was no sovereign law-maker in the territory of tilese colony before
sovereignty was acquired by the Crown. These fistidenied the possibility
of a native title recognized by our laws. But oride acknowledged that an
inhabited territory which became a settled colomgwo more a legal desert
than it was "desert uninhabited" in fact, it is @&xary to ascertain by
evidence the nature and incidents of native fitteough these are matters of
fact, some general propositions about native ¢aie be stated without
reference to evidence.

65. First, unless there are pre-existing laws tefatory over which the
Crown acquires sovereignty which provide for theration of interests in
land to strangers, the rights and interests whattstitute a native title can be
possessed only by the indigenous inhabitants anddbscendants. Native
title, though recognized by the common law, isamtinstitution of the
common law and is not alienable by the common Iesaalienability is
dependent on the laws from which it is derivedliénation of a right or
interest in land is a mere matter of the custonentesl by the indigenous
inhabitants, not provided for by law enforced soaereign power, there is
no machinery which can enforce the rights of thenale. The common law
cannot enforce as a proprietary interest the righésputative alienee whose
title is not created either under a law which waforceable against the
putative alienor at the time of the alienation #meleafter until the change of
sovereignty or under the common law. And, subgeetrt important
qualification, the only title dependent on customak the common law will
recognize is one which is consistent with the comtagv. Thus, in The Case



of Tanistry, the Irish custom of tanistry was helde void because it was
founded in violence and because the vesting efuitider the custom was
uncertain(126) (1608) Davis (80 ER ); 4th ed. Duklin62) English
translation, at pp 94-99. The inconsistency thatdburt perceived between
the custom of tanistry known to the Brehon lawrefdnd and the common
law precluded the recognition of the custom bydbemon law. At that stage
in its development, the common law was too rigiddonit recognition of a
native title based on other laws or customs, haitttigidity has been relaxed,
at least since the decision of the Privy CouncAmodu Tijani. The general
principle that the common law will recognize a cusary title only if it be
consistent with the common law is subject to arep&on in favour of
traditional native title.

66. Of course, since European settlement of Auatnadany clans or groups
of indigenous people have been physically sepafetedtheir traditional
land and have lost their connexion with it. Butttisenot the universal
position. It is clearly not the position of the Ngen people. Where a clan or
group has continued to acknowledge the laws anth(sas practicable) to
observe the customs based on the traditions otthator group, whereby
their traditional connexion with the land has bsghstantially maintained,
the traditional community title of that clan or ggpcan be said to remain in
existence. The common law can, by reference tér#aitional laws and
customs of an indigenous people, identify and ptdtes native rights and
interests to which they give rise. However, whentttle of history has
washed away any real acknowledgment of traditiaaland any real
observance of traditional customs, the foundatiomadive title has
disappeared. A native title which has ceased wighatbandoning of laws and
customs based on tradition cannot be revived fotezoporary recognition.
Australian law can protect the interests of membéemn indigenous clan or
group, whether communally or individually, onlygonformity with the
traditional laws and customs of the people to whioenclan or group belongs
and only where members of the clan or group ackedge those laws and
observe those customs (so far as it is practidalde® so). Once traditional
native title expires, the Crown's radical title ards to a full beneficial title,
for then there is no other proprietor than the Grow

67. It follows that a right or interest possessed aative title cannot be
acquired from an indigenous people by one whoberotg a member of the
indigenous people, does not acknowledge their Eawisobserve their
customs; nor can such a right or interest be aeduiy a clan, group or
member of the indigenous people unless the acmquisg consistent with the
laws and customs of that people. Such a rightterast can be acquired
outside those laws and customs only by the Crowf)(T8is result has been
reached in other jurisdictions, though for diffaresasons: see Reg. v.
Symonds (1847) NZPCC , at p 390; Johnson v. McIn{b8B3) 8 wheat, at p



586 (21 US, at p 259); St. Catherine's Milling &nenber Co. v. The Queen
(1887) 13 SCR 577, at p 599. Once the Crown acsjgmeereignty and the
common law becomes the law of the territory, thev@r's sovereignty over
all land in the territory carries the capacity tawept a surrender of native title.
The native title may be surrendered on purchasaroersdered voluntarily,
whereupon the Crown's radical title is expandeabisolute ownership, a
plenum dominium, for there is then no other owr28{1St. Catherine's
Milling and Lumber Co. v. The Queen (1888) 14 ApgsCat p 55. If native
title were surrendered to the Crown in expectatiba grant of a tenure to the
indigenous title holders, there may be a fiducduty on the Crown to
exercise its discretionary power to grant a temutand so as to satisfy the
expectation(129) See Guerin v. The Queen (1984LR (4th) 321, at pp
334, 339, 342-343, 356-357, 360-361, but it is @wessary to consider the
existence or extent of such a fiduciary duty irs ttase. Here, the fact is that
strangers were not allowed to settle on the Mulskands and, even after
annexation in 1879, strangers who were living @nl#iands were deported.
The Meriam people asserted an exclusive right tamecthe Murray Islands
and, as a community, held a proprietary intereghenislands. They have
maintained their identity as a people and they feseustoms which are
traditionally based. There was a possible alienatfosome kind of interest in
2 acres to the London Missionary Society prioriioexation but it is
unnecessary to consider whether that land wasaadidrby Meriam law or
whether the alienation was sanctioned by customealds we shall see,
native title to that land was lost to the Merianojple in any event on the grant
of a lease by the Crown in 1882 or by its subsetpezrewal.

68. Secondly, native title, being recognized byabmmon law (though not as
a common law tenure), may be protected by such tegaquitable remedies
as are appropriate to the particular rights arerasts established by the
evidence, whether proprietary or personal and ustifary in nature and
whether possessed by a community, a group or avidodl. The incidents of
a particular native title relating to inheritantt®e transmission or acquisition
of rights and interests on death or marriage, rdrester of rights and interests
in land and the grouping of persons to possess$sragid interests in land are
matters to be determined by the laws and custortieeahdigenous
inhabitants, provided those laws and customs aremepugnant to natural
justice, equity and good conscience that judi@alcsions under the new
regime must be withheld: Idewu Inasa v. Oshodi(12084) AC 99, at p 105.
Of course in time the laws and customs of any ol change and the
rights and interests of the members of the peapleng themselves will
change too. But so long as the people remain afeatifiable community,

the members of whom are identified by one anoteenambers of that
community living under its laws and customs, thmpwnal native title
survives to be enjoyed by the members accorditige@ights and interests to
which they are respectively entitled under theitraablly based laws and



customs, as currently acknowledged and observea, ittee Meriam people
have maintained their own identity and their owstoms. The Murray

Islands clearly remain their home country. Thaidlaisputes have been dealt
with over the years by the Island Court in accocganith the customs of the
Meriam people.

69. Thirdly, where an indigenous people (includingaa or group), as a
community, are in possession or are entitled tegssion of land under a
proprietary native title, their possession may tmqrted or their entitlement
to possession may be enforced by a representatiia drought on behalf of
the people or by a sub-group or individual who dogsotect or enforce
rights or interests which are dependent on the comatmative title. Those
rights and interests are, so to speak, carvedfabecommunal native title. A
sub-group or individual asserting a native titlpeledent on a communal
native title has a sufficient interest to sue ttoere or protect the communal
title(131) Australian Conservation Foundation veT®ommonwealth [1979]
HCA 1; (1980) 146 CLR 493, at pp 530-531, 537-53&,-548; Onus v.
Alcoa of Australia Ltd. [1981] HCA 50; (1981) 149 CLR, at pp 35-36, 41-
42, 46, 51, 62, 74-75. A communal native title @suior the benefit of the
community as a whole and for the sub-groups andighgals within it who
have particular rights and interests in the commyisiands.

70. The recognition of the rights and interests sfila-group or individual
dependent on a communal native title is not prexdualy an absence of a
communal law to determine a point in contest betweal claimants. By
custom, such a point may have to be settled by aamtynconsensus or in
some other manner prescribed by custom. A courtimaag to act on
evidence which lacks specificity in determininguestion of that kind. That
is statutorily recognized in the case of the Muilisdginds. The jurisdiction
conferred on the Island Court by s.41(2)(b) of@menmunity Services
(Torres Strait) Act 1984-1990 (Q.) includes a jdicsion which must be
exercised in accordance with the customs of thaavtepeople. The Act
provides -

"An Island Court has jurisdiction to hear and
determine -

(b) disputes concerning any matter that -

() is a matter accepted by the community resident
its area as a matter rightly governed by the usages
and customs of that community;

and

(i) is not a breach of the by-laws applicable with
its area or of a law of the Commonwealth or the
State or a matter arising under a law of the



Commonwealth or the State;

and shall exercise ... that jurisdiction referredht
provision (b) in accordance with the usages antbous of
the community within its area."

71. Whatever be the precision of Meriam laws argtams with respect to
land, there is abundant evidence that land waditradlly occupied by
individuals or family groups and that contemponagits and interests are
capable of being established with sufficient priecigo attract declaratory or
other relief. Although the findings made by Moymha do not permit a
confident conclusion that, in 1879, there were glarof land in the Murray
Islands owned allodially by individuals or groupige absence of such a
finding is not critical to the final resolution dfis case. If the doctrine of
Attorney-General v. Brown were applied to the Myrislands, allodial
ownership would have been no bar to the Crown'siaitipn of universal and
absolute ownership of the land and the extingugsbimall native titles. But,
by applying the rule that the communal proprietatgrests of the indigenous
inhabitants survive the Crown's acquisition of seignty, it is possible to
determine, according to the laws and customs oMéxeam people, contests
among members of the Meriam people relating tatsighd interests in
particular parcels of land.

72. The native titles claimed by the Meriam peogemmunally, by group or
individually - avoid the Scylla of the 1879 annegatof the Murray Islands to
Queensland, but we must now consider whether theig ahe Charybdis of
subsequent extinction.

The extinguishing of native title

73. Sovereignty carries the power to create amxtioguish private rights
and interests in land within the Sovereign's teryif132) Joint Tribal Council
of the Passamaquoddy Tribe v. Morton (1975) 5282870, at p 376 n.6. It
follows that, on a change of sovereignty, rightd anterests in land that may
have been indefeasible under the old regime bedaivle to extinction by
exercise of the new sovereign power. The sovengigver may or may not be
exercised with solicitude for the welfare of indigeis inhabitants but, in the
case of common law countries, the courts cannagwiethe merits, as distinct
from the legality, of the exercise of sovereign pof:33) United States v.
Santa Fe Pacific Railroad Company (1941) 314 US &8P 347; Tee-Hit-
Ton Indians v. United States (1954) 348 US 272pa§i-285. However,
under the constitutional law of this country, thgdlity (and hence the
validity) of an exercise of a sovereign power dejseon the authority vested
in the organ of government purporting to exerdiseunicipal constitutional
law determines the scope of authority to exercisevareign power over
matters governed by municipal law, including rigatel interests in land.



74. In Queensland, the Crown's power to grant eemast in land is, by force
of ss.30and40 of theConstitutionAct of 1867 (Q.), an exclusively statutory
power and the validity of a particular grant depeadon conformity with the
relevant statute(134) Cudgen Rutile (No.2) Ltd. kalk (1975) AC 520, at pp
533-534. When validly made, a grant of an inteiretand binds the Crown
and the Sovereign's successors(135) Halsbury tofiticied., vol.8, par.1047.
The courts cannot refuse to give effect to a Crovamty'except perhaps in a
proceeding by scire facias or otherwise, on theguotion of the Crown
itself"(136) Wi Parata v. Bishop of Wellington (I873 NZ(Jur) NS 72, at p
77. Therefore an interest validly granted by thewgroor a right or interest
dependent on an interest validly granted by thev@rcannot be extinguished
by the Crown without statutory authority. As the@n is not competent to
derogate from a grant once made(137), a statutehvduinfers a power on the
Crown will be presumed (so far as consistent Withgurpose for which the
power is conferred) to stop short of authorizing empairment of an interest
in land granted by the Crown or dependent on a @mgrant. But, as native
title is not granted by the Crown, there is no cample presumption
affecting the conferring of any executive powerttlo®m Crown the exercise of
which is apt to extinguish native title.

75. However, the exercise of a power to extingugtive title must reveal a
clear and plain intention to do so, whether theadbe taken by the
Legislature or by the Executive. This requirementicWiilows from the
seriousness of the consequences to indigenousitahtsbof extinguishing
their traditional rights and interests in land, bagn repeatedly emphasized
by courts dealing with the extinguishing of theivatitle of Indian bands in
North America. It is unnecessary for our purposesonsider the several
juristic foundations - proclamation, policy, treatlyoccupation - on which
native title has been rested in Canada and theetd&tates but reference to
the leading cases in each jurisdiction reveals thlaatever the juristic
foundation assigned by those courts might be, adiile is not extinguished
unless there be a clear and plain intention toodd38) Calder v. Attorney-
General of British Columbia (1973) SCR, at p 404943) 34 DLR (3d), at p
210; Hamlet of Baker Lake v. Minister of Indian Af&(1979) 107 DLR (3d)
513, at p 552; Reg. v. Sparrow (1990) 1 SCR.107p 1894, (1990) 70 DLR
(4th) 385, at p 401; United States v. Santa Fefiedailroad Co. (1941) 314
US , at pp 353, 354, Lipan Apache Tribe v. Uniteat&t (1967) 180 Ct ClI
487, at p 492. That approach has been followed w Realand(139) Te
Weehi v. Regional Fisheries Officer (1986) 1 NZLR 680pp 691-692. It is
patently the right rule.

76. A clear and plain intention to extinguish nattitle is not revealed by a
law which merely regulates the enjoyment of natitte(140) Reg. v. Sparrow
(1990) 1 SCR, at p 1097; (1990) 70 DLR (4th), a0p dr which creates a
regime of control that is consistent with the conéd enjoyment of native



title(141) United States v. Santa Fe Pacific Ratdr€o. (1941) 314 US , at pp
353-354 . A fortiori, a law which reserves or authes the reservation of land
from sale for the purpose of permitting indigenousabitants and their
descendants to enjoy their native title works niingxishment.

77. The Crown did not purport to extinguish natitle to the Murray Islands
when they were annexed in 1879. In 1882, in pueabeixercise of powers
conferred by the Crown Lands Alienation Act of 1§@6), the Murray
Islands were reserved from sale. The 1882 instrumfamservation has not
been traced, and it is arguable that the 1876 Wchadt apply to land in the
Murray Islands for the Murray Islands were not mdrQueensland when that
Act was passed. That Act was repealed by the Cicamads Act 1884 (Q.),
which took its place. In 1912, a proclamation waslepursuant to s.180 of
the Land Act 1910 which "permanently reserved an@dgart" the Murray
Islands "for use of the Aboriginal Inhabitants loé¢ tState”. Section 180(1) of
the Land Act 1910 empowered the Governor in Couagaiéserve any Crown
land from sale or lease "which, in the opinionte Governor in Council, is
or may be required for public purposes". "Publiggmses” included
"Aboriginal reserves"(142) s.4. "Crown land" wagioked by s.4 of the Land
Act 1910 as follows:

"All land in Queensland, except land which is, tloe time

being -

(a) Lawfully granted or contracted to be granted in

fee-simple by the Crown; or

(b) Reserved for or dedicated to public purposes; o

(c) Subject to any lease or license lawfully grdriig the

Crown: Provided that land held under an occupation

license shall be deemed to be Crown land".

If the Murray Islands had been effectively "resérf@ public purposes” by
the 1882 reservation, they would not have beenw@rand" by reason of
par.(b) of the definition but, in that event, theguld have fallen within
s.180(3) which provided:

" All land heretofore reserved or set apart for pablic

purpose, and the fee-simple whereof has not besariagt by

the Crown, shall hereafter be deemed to be a reserv

public purposes under this Act, and deemed to baee so

reserved under this section."

Section 181 of the Land Act 1910 empowered the Gmran Council
"without issuing any deed of grant, (to) place &md reserved, either
temporarily or permanently, for any public purposeler the control of
trustees; and may declare the style or title ohguestees and the trusts of the
land." In 1939, the Governor in Council placed kharay Islands reserve
under the control of trustees but did not decléne trusts of the land". By



S.4(15) of The Land Act of 1962 (Q.) the reservatbthe Murray Islands

and the appointment of trustees of the reservaragnin force
notwithstanding the repeal of the Land Act 1910 areddeemed to have been
made under the analogous provisions of the LandL®6R. Sections 334(1)
and (3) and 335 are provisions analogous respéctivess.180(1) and (3) and
181 of the Land Act 1910. The definition of "Crovamd" in s.5 of the Land
Act 1962 corresponds with the definition in the Lakat 1910.

78. No doubt the term "Crown land" was definedhese Acts in the belief,
which has been current since Attorney-General ewBr;, that the absolute
ownership of all land in Queensland is vested en@nown until it is alienated
by Crown grant. Nevertheless, the denotation otehma "Crown land" in the
Land Act 1910 and the Land Act 1962 is the same venetie common law
attributes to the Crown the radical title or abs®lownership. A difficulty of
construction arises, however, in connection withghovisions relating to the
removal of intruders from Crown land or land reser¥or public purposes.
Section 91 of the Crown Lands Alienation Act, foample, makes it an
offence for a person to be found in occupationmyf such land "unless
lawfully claiming under a subsisting lease or lice'h If this provision were
construed as having denied to the Meriam peopleighyto remain in
occupation of their land, there would have beemditation that their native
title was extinguished. The Solicitor-General fore@nsland conceded that, if
s.91 applied - and he did not contend that it dite-Meriam people could
lawfully have been driven into the sea at any tafier annexation and that
they have been illegally allowed to remain on theridy Islands ever since.
Such a conclusion would make nonsense of the lanH&l J. said of a
similar proposition in Calder v. Attorney-Gener&British Columbia(143)
(1973) SCR, at p 414; (1973) 34 DLR (3d), at p 2The idea is self-
destructive". To construe s.91 or similar provisias applying to the Meriam
people in occupation of the Murray Islands wouldroéy barbarian. Such
provisions should be construed as being directédase who were or are in
occupation under colour of a Crown grant or withauy colour of right; they
are not directed to indigenous inhabitants who wer&e in occupation of
land by right of their unextinguished native title.

79. Native title was not extinguished by the c@matf reserves nor by the
mere appointment of "trustees" to control a resavere no grant of title was
made. To reserve land from sale is to protect natiesfrom being
extinguished by alienation under a power of saleafoint trustees to
control a reserve does not confer on the trustgesvar to interfere with the
rights and interests in land possessed by indigemiabitants under a native
title. Nor is native title impaired by a declaratithat land is reserved not
merely for use by the indigenous inhabitants ofiimel but "for use of
Aboriginal Inhabitants of the State" generally(144suming that that term
relates to all indigenous inhabitants of the Sigtether having any



connection with the particular reserve or not: Geeporation of the Director
of Aboriginal and Islanders Advancement v. Peinki(i978) 52 ALJR 286.
If the creation of a reserve of land for Aborigitathabitants of the State who
have no other rights or interest in that land canéeright to use that land, the
right of user is necessarily subordinate to thbtraf user consisting in legal
rights and interests conferred by native title cOdirse, a native title which
confers a mere usufruct may leave room for othesgres to use the land
either contemporaneously or from time to time.

80. In this case, the Solicitor-General did nottead that if, contrary to his
submissions, native title became, after annexatm@hwithout an act of
recognition by the Crown, a legally recognizedriest in the Murray Islands,
the Crown had extinguished that title. He drewrdita to the fact that the
Meriam people had been left in peaceful occupaticthe Murray Islands.
For his part, counsel for the plaintiffs submittbdt the State of Queensland
had no power to extinguish native title. That argohproceeded on the
footing that sovereignty is an attribute possessdygl by an internationally
recognized sovereign and that the Commonwealth ensstivat description
but the States of the Commonwealth do not(145) SedsSubmerged Lands
Case (1975) 135 CLR, at p 373. Although that prdjposis significant in
determining title to the territorial sea, seabed amspace and continental
shelf and incline, it has no relevance to the pawextinguish native title to
land which is not a matter of international con€&4) ibid., at pp 373, 467.
The sovereign powers which might be exercised dwemaste lands of the
Crown within Queensland were vested in the Coldn@weensland subject to
the ultimate legislative power of the Imperial Farlent so long as that
Parliament retained that power and, after Federasiabject to

the Constitutionof the Commonwealth of Australia. The power teerge and
dedicate land to a public purpose and the powgrdnot interests in land are
conferred by statute on the Governor in CouncDaeensland and an
exercise of these powers is, subject to the RBasarimination Act, apt to
extinguish native title. The Queensland Parliamet#ins, subject to

the Constitutionand to restrictions imposed by valid laws of the
Commonwealth(147) Mabo v. Queensland [1988] HCA(6988) 166 CLR
186, a legislative power to extinguish native tifléis being so, it is necessary
to consider the effect which the granting of leasesr parts of the Murray
Islands has had on native title before the Racis¢idnination Act came into
force.

81. A Crown grant which vests in the grantee aerest in land which is
inconsistent with the continued right to enjoy &vetitle in respect of the
same land necessarily extinguishes the native Tile extinguishing of native
title does not depend on the actual intention efGovernor in Council (who
may not have adverted to the rights and interddtseandigenous inhabitants
or their descendants), but on the effect whichgtiaat has on the right to



enjoy the native title. If a lease be granted,|#issee acquires possession and
the Crown acquires the reversion expectant onxpeyeof the term. The
Crown's title is thus expanded from the mere rdditta and, on the expiry of
the term, becomes a plenum dominium. Where the €grants land in trust
or reserves and dedicates land for a public purghseguestion whether the
Crown has revealed a clear and plain intentiorxtmguish native title will
sometimes be a question of fact, sometimes a guestilaw and sometimes a
mixed question of fact and law. Thus, if a resaorais made for a public
purpose other than for the benefit of the indigeniahabitants, a right to
continued enjoyment of native title may be consistath the specified
purpose - at least for a time - and native titlt mot be extinguished. But if
the land is used and occupied for the public pue@osl the manner of
occupation is inconsistent with the continued emjewt of native title, native
title will be extinguished. A reservation of lamat future use as a school, a
courthouse or a public office will not by itselftaaguish native title:
construction of the building, however, would beansistent with the
continued enjoyment of native title which wouldriley be extinguished. But
where the Crown has not granted interests in landserved and dedicated
land inconsistently with the right to continuedampent of native title by the
indigenous inhabitants, native title survives antegally enforceable.

82. As the Governments of the Australian Colonies, éatterly, the
Governments of the Commonwealth, States and Taesttiave alienated or
appropriated to their own purposes most of the larntis country during the
last 200 years, the Australian Aboriginal peoplagehbeen substantially
dispossessed of their traditional lands. They wiepossessed by the Crown's
exercise of its sovereign powers to grant landhomw it chose and to
appropriate to itself the beneficial ownership afqels of land for the
Crown's purposes. Aboriginal rights and interestsamnot stripped away by
operation of the common law on first settlemenBlojish colonists, but by
the exercise of a sovereign authority over land@sed recurrently by
Governments. To treat the dispossession of therdliest Aborigines as the
working out of the Crown's acquisition of ownersbipall land on first
settlement is contrary to history. Aborigines weispossessed of their land
parcel by parcel, to make way for expanding coloseétlement. Their
dispossession underwrote the development of themadut, if this be the
consequence in law of colonial settlement, is tlaeneoccasion now to
overturn the cases which held the Crown to haverbedhe absolute
beneficial owner of land when British colonistsfisettled here? Does it
make any difference whether native title failegdtovive British colonization
or was subsequently extinguished by governmentratin this case, the
difference is critical: except for certain transaics next to be mentioned,
nothing has been done to extinguish native titlheMurray Islands. There,
the Crown has alienated only part of the land aaxlrfot acquired for itself
the beneficial ownership of any substantial aread there may be other areas



of Australia where native title has not been exiisjed and where an
Aboriginal people, maintaining their identity arebir customs, are entitled to
enjoy their native title. Even if there be no suokaa, it is appropriate to
identify the events which resulted in the disposieesof the indigenous
inhabitants of Australia, in order to dispel thesaaunception that it is the
common law rather than the action of governmentshvimade many of the
indigenous people of this country trespassers ein ¢glivn land.

83. After this lengthy examination of the problams desirable to state in
summary form what | hold to be the common law oftalia with reference
to land titles:

1. The Crown's acquisition of sovereignty overgbeeral parts of Australia
cannot be challenged in an Australian municipaktou

2. On acquisition of sovereignty over a particydart of Australia, the Crown
acquired a radical title to the land in that part.

3. Native title to land survived the Crown's acdiaos of sovereignty and
radical title. The rights and privileges conferrgdnative title were unaffected
by the Crown's acquisition of radical title but #ruisition of sovereignty
exposed native title to extinguishment by a vakdreise of sovereign power
inconsistent with the continued right to enjoy natiitle.

4. Where the Crown has validly alienated land @angng an interest that is
wholly or partially inconsistent with a continuimnight to enjoy native title,
native title is extinguished to the extent of theansistency. Thus native title
has been extinguished by grants of estates ofdidem of leases but not
necessarily by the grant of lesser interests (aughorities to prospect for
minerals).

5. Where the Crown has validly and effectively aymprated land to itself and
the appropriation is wholly or partially inconsistevith a continuing right to
enjoy native title, native title is extinguishedth® extent of the inconsistency.
Thus native title has been extinguished to pardelseowaste lands of the
Crown that have been validly appropriated for wgeether by dedication,
setting aside, reservation or other valid meand)umed for roads, railways,
post offices and other permanent public works wipigtlude the continuing
concurrent enjoyment of native title. Native titientinues where the waste
lands of the Crown have not been so appropriatesded or where the
appropriation and use is consistent with the caiiri concurrent enjoyment
of native title over the land (e.g., land set asida national park).

6. Native title to particular land (whether clagsifby the common law as
proprietary, usufructuary or otherwise), its incitkeand the persons entitled
thereto are ascertained according to the laws asidms of the indigenous
people who, by those laws and customs, have a cbanavith the land. It is
immaterial that the laws and customs have undergom® change since the
Crown acquired sovereignty provided the generalneatf the connection
between the indigenous people and the land remdiasibership of the
indigenous people depends on biological descent the indigenous people



and on mutual recognition of a particular persamesnbership by that person
and by the elders or other persons enjoying ti@thtiauthority among those
people.

7. Native title to an area of land which a clamup is entitled to enjoy
under the laws and customs of an indigenous pesgbetinguished if the clan
or group, by ceasing to acknowledge those laws{smfhar as practicable)
observe those customs, loses its connection wetlettid or on the death of
the last of the members of the group or clan.

8. Native title over any parcel of land can be sondered to the Crown
voluntarily by all those clans or groups who, bg thaditional laws and
customs of the indigenous people, have a relevamtaction with the land
but the rights and privileges conferred by natitte &re otherwise inalienable
to persons who are not members of the indigenoogl@déo whom alienation
Is permitted by the traditional laws and customs.

9. If native title to any parcel of the waste landshe Crown is extinguished,
the Crown becomes the absolute beneficial owner.

84. These propositions leave for resolution by #egal law the question of
the validity of any purported exercise by the Crafithe power to alienate or
to appropriate to itself waste lands of the CrolurQueensland, these powers
are and at all material times have been exercisabtbee Executive
Government subject, in the case of the power ehalion, to the statutes of
the State in force from time to time. The power ledfraation and the power of
appropriation vested in the Crown in right of atS&tare also subject to the
valid laws of the Commonwealth, including the R&Biscrimination Act.
Where a power has purportedly been exercised eeragative power, the
validity of the exercise depends on the scope@ptierogative and the
authority of the purported repository in the partie case.

85. It remains to apply these principles to the fduidslands and the Meriam
people.
The effect of post-acquisition transactions

86. In February 1882, the Murray Islands were raskfrom sale by the
Governor in Council acting under the Crown Land®Adition Act of 1876
(Q.). Section 6 of that Act authorized the proclaoraof reserves "for the use
or benefit of the aboriginal inhabitants of thearol”. Far from extinguishing
the native title of the Meriam people, the reseorabf the Murray Islands
from sale left them in undisturbed enjoyment ofrthend(148) Randwick
Corporation v. Rutledge (1959) 102 CLR, at pp 71€f3United States v.
Sante Fe Pacific Railroad Co. (1941) 314 US ,283% Nor was their native
title affected when, in 1912, acting under the LAgtI1910 the Governor in
Council ordered that the Murray Islands (with tkeeption of an area leased
to the London Missionary Society) be permanentbereed and set apart for
the use of the Aboriginal Inhabitants of the Stata;in 1939 when trustees of



the reserve were appointed. There was no disposifithe reserve lands
which was inconsistent with the continued rightted Meriam people to enjoy
their native title.

87. However, leases were granted by the Crown aaain parcels of land in
the Murray Islands. In 1882, a special lease afrdsaon Mer was granted to
the London Missionary Society and in later yearthierleases of the same
land were granted to the London Missionary Soci€he London Missionary
Society lease was subsequently transferred to tisérélian Board of
Missions thence to trustees of the Board. Whateasve title had been
enjoyed in this parcel of land, that title was egtiished by the granting or
renewal of the lease.

88. Another lease was purportedly granted on 6 M4 to two lessees (not
being members of the Meriam people) under eitiatlfl) or s.179(1) of the
Land Act 1910-1930 (Q.) over the whole of the ismonfiDauar and Waier
for a period of 20 years for the purpose of essalnlg a sardine factory. The
special conditions contained in the lease inclutdedollowing:

"The Lessees shall not in any way obstruct or intenfath

the use by the Murray Island natives of their tndlusemble tribal)
gardens and plantation of the leased land.

The Lessees shall not in any way obstruct or interieth

the operations of the Murray Island natives whb &sound

the reefs adjacent to the leased land for Bechmale-

Trochus etc."

Factory buildings and houses were erected thetbo@dih the term of the
lease was extended and a new lease was issuethaunthe same
conditions, the sardine factory was closed and,dune 1938, the Chief
Protector of Aboriginals sought forfeiture of tea$e and revealed that:

"The Murray Island natives are asking for unrestdagntry

to these islands, although under the terms ofdhgd

they can proceed there for gardening purposes”.

Ultimately, the lease was forfeited, the Chief Battr paid for the
improvements and Dauar and Waier again becameptm reserve.

89. The plaintiffs submit that the Crown had no poweder the Land Acts to
grant a lease of these Islands for the purposstabkshing and carrying on a
sardine factory. If that submission be right, thasle was wholly ineffective,
for a purported lease granted without statutorp@utyy is ineffective to
dispose of any interest in land(149) Cudgen R{Nie.2) Ltd. v. Chalk

(1975) AC, at pp 533-534. The submission is fourmled reading down of
S.179(1) of the Land Act 1910-1930 (which contaigeaeral power to grant
a lease for business purposes) so that it conftortiee power conferred by



s.179(2) to grant a lease of country land whichliesn reserved for a public
purpose when the land is infested with noxious \wekdmy opinion the
powers conferred by sub-ss.(1) and (2) of s.17@@neulative and the power
conferred by sub-s.(1) should not be read dowhemtanner suggested.
Section 179 does not deny the validity of the lesglether land reserved for
a public purpose under s.180 could be leased blyaalyybut trustees of the
reserve under s.185(2) is perhaps an open quebtibit,was not raised in
argument. It should not now be finally determin€de question can be left
for determination, if need be, in proceedings inchilthe Crown's power to
grant the lease of Dauar and Waier on 6 May 198ansassed and in which
all interested parties can be joined. If the lezfd@auar and Waier were
validly granted, the limited reservations in thedpl conditions are not
sufficient to avoid the consequence that the tiadhi rights and interests of
the Meriam people were extinguished. By grantirggléase, the Crown
purported to confer possessory rights on the lessddo acquire for itself the
reversion expectant on the termination of the le@ke sum of those rights
would have left no room for the continued existeotaghts and interests
derived from Meriam laws and customs.

90. Moynihan J's findings mention the use of othed on Mer for
administrative purposes, namely, for the constomotif a Court House, a
hospital, a store, a school, a teacher's residenta| House, a new "native
constable's residence with lock-up" and a villagygase. His Honour mentions
a Murray Island Court Record relating to an are&clwhwas resumed by the
Protector of Aboriginals and set aside for a nelage". Whether these
activities were authorized by law and whetherpifthey were inconsistent
with continued enjoyment of the native title to thad affected by these
activities are questions which were not discussesibmissions before this
Court. It is not possible now finally to determwmbether the affected parcels
of land are the subject of native title.

Deed of Grant in Trust

91. The Court was informed that deeds of grantustfpursuant to the Land
Act 1962-1988 have been granted in respect o$lalhds in the Torres Strait
other than the Murray Islands pursuant to the Laod1R862-1988 and that
the plaintiffs are concerned that similar actioryrba taken in respect of the
Murray Islands. A deed of grant in trust can bentgd in respect of any
Crown land which, in the opinion of the Governodauncil, is or may be
required for any public purpose: s.334(1). To bangserve within the
definition of "Crown land", the Order in Councileating the reserve must be
rescinded: ss.5 and 334(4). Although the Goverm@&@&auncil is empowered
generally to declare that land granted in trusefpublic purpose shall "revert
to the Crown" (s.353) an Act of Parliament is neetteauthorize the
Governor in Council to declare that land grantettust for the benefit of
Aboriginal or Islander inhabitants should reverthe Crown: s.353A. As ho



deed of grant in trust has issued in respect oMheay Islands, s.353A does
not appear to have any present application to ttsbseds. The plaintiffs
contend that th@borigines and Torres Strait Islanders (Latuolding) Act
1985(Q.) is an Act of Parliament satisfying s.353A,hatthe absence of a
deed of grant in trust, there is no need to congfde contention. It appears
that the plaintiffs see some advantage in prevgrhia granting of a deed of
grant in trust and they seek, inter alia, a detitamahat the granting of a deed
of grant in trust "would be unlawful by reason lo¢ fprovisions ofection

9 and10 of theRacial DiscriminatiorAct 1975(Commonwealth)."

92. This declaration is founded on the decision abMv. Queensland(150)
[1988] HCA 69; (1988) 166 CLR 186 in which it waddhthat the
Queensland Coast Islands Declaratory Act 19854Qi¢h purported to
extinguish the plaintiffs’ native title, was nulifl by operation of s.10 of the
Racial Discrimination Act. The plaintiffs now seekdeny the power of the
Governor in Council to grant a deed of grant irsttiecause, if effective, the
alienation of the Murray Islands to a trustee edlthe trustee would be the
Island Council constituted under the Community ®ew (Torres Strait) Act -
would extinguish native title including the natitide claimed by the
individual plaintiffs. Under the relevant provis®nof the Land Act, the Island
Council as trustee would have power to lease laodnsistently with native
title.

93. There are two reasons why the declaration sdugtite plaintiffs should
be refused. First, there is no evidence that thee@®or in Council intends to
grant a deed of grant in trust in respect of lanthe Murray Islands and the
Solicitor-General denied that there were "the séghindications" that the
Governor in Council would do so. Secondly, s.1€hefRacial Discrimination
Act may not have an effect on the granting of add#fegrant in trust similar
to the effect which s.10 had upon the Queenslarasslands Declaratory
Act 1985. It will not have a nullifying effect ihe action taken under the
relevant State laws constitutes a special meaallmegf within s.8(1) of the
Racial Discrimination Act and thereby escapes feration of s.10(151)
Gerhardy v. Brown [1985] HCA 11; (1985) 159 CLR Y@¢hether the
granting of a deed of grant in trust would congtital special measure is a
guestion which cannot be answered without an exatiom of all the relevant
circumstances; it involves findings of fact. In gidgsence of findings which
determine whether a deed of grant in trust woultstitute a special measure,
no declaration that the granting of such a deeddvoe "unlawful” can be
made. There is no need to determine whether si8dRacial Discrimination
Act is inconsistent with the relevant provisiondlo Land Act 1962, for there
is nothing to show that those provisions will bediso affect interests which
the plaintiffs seek to protect.

Answers to Questions



94. This matter came before the Full Court purst@man order made by the
Chief Justice undes.180f theJudiciary Act 1903Cth) reserving questions
relating to the rights and interests claimed by oithe plaintiffs, David Passi
and James Rice in specified blocks of land onglamds of Mer, Dauar and
Waier. No such claim was made before this Couthlyplaintiff Eddie

Mabo. In the course of the hearing before this Cauemerged that it was not
practicable to answer those questions by acting @ipdings made by
Moynihan J. The plaintiffs’ statement of claim wiasrt amended to seek
declarations relating to the title of the Merianopke. The plaintiffs Passi and
Rice claim rights and interests dependent on thigentitle of the Meriam
people, not as interests dependent upon Crowngyranthe absence of any
party seeking to challenge their respective clainer the laws and customs
of the Meriam people, the action is not constituted way that permits the
granting of declaratory relief with respect to plaibased on those laws and
customs - even had the findings of fact been saffido satisfy the Court of
the plaintiffs' respective interests. Declarataiyef must therefore be
restricted to the native communal title of the Meripeople. The plaintiffs
have the necessary interest to support an actrasefdarations relating to that
title.

95. The plaintiffs seek declarations that the Mernmauople are entitled to the
Murray Islands -

"(a) as owners

(b) as possessors

(c) as occupiers, or

(d) as persons entitled to use and enjoy the skdds";
that -

"the Murray Islands are not and never have beeawg@iLands'

within the meaning of the Lands Act 1962 (QId) (asaded) and

prior Crown lands legislation”

and that the State of Queensland is not entitlexktinguish the title of the
Meriam people.

96. As the Crown holds the radical title to the kMwyrislands and as native
title is not a title created by grant nor is itaramon law tenure, it may be
confusing to describe the title of the Meriam peogs conferring
"ownership", a term which connotes an estate irsiegle or at least an
estate of freehold. Nevertheless, it is right tp that their native title is
effective as against the State of Queensland aadaisst the whole world
unless the State, in valid exercise of its legigtabr executive power,
extinguishes the title. It is also right to saytttie Murray Islands are not
Crown land because the land has been either "edéov or dedicated to
public purposes" or is "subject to ... lease". Hosvethat does not deny that



the Governor in Council may, by appropriate exerokhis statutory powers,
extinguish native title. The native title has alrgdeen extinguished over land
which has been leased pursuant to powers confbyrdte Land Act in force
at the time of the granting or renewal of the ledseordingly, title to the

land leased to the Trustees of the Australian BoaMissions has been
extinguished and title to Dauar and Waier may Hsen extinguished. It may
be that areas on Mer have been validly appropriatedse for administrative
purposes the use of which is inconsistent withcti@ginued enjoyment of the
rights and interests of Meriam people in thosespeaisuant to Meriam law
or custom and, in that event, native title has dimguished over those
areas. None of these areas can be included irettlardtion.

97. 1 would therefore make a declaration in théfeing terms:

Declare -

(1) that the land in the Murray Islands is not Cndand within
the meaning of that term in s.5 of the Land Act 12688

(Q.);

(2) that the Meriam people are entitled as agaimestvhole world
to possession, occupation, use and enjoyment ofltred of
Mer except for that parcel of land leased to thestees of

the Australian Board of Missions and those parctland

(if any) which have been validly appropriated feedor
administrative purposes the use of which is inciasat with
the continued enjoyment of the rights and priviegéMeriam
people under native title;

(3) that the title of the Meriam people is subjecthe power
of the Parliament of Queensland and the powerefibvernor
in Council of Queensland to extinguish that titfeuvalid
exercise of their respective powers, provided amyase

of those powers is not inconsistent with the lahvhe
Commonwealth.

DEANE AND GAUDRON JJ. The issues raised by this a#isectly concern
the entitlement, under the law of Queensland, eMeriam people to their
homelands in the Murray Islands. Those issues rhastever, be addressed
in the wider context of the common law of Australi&eir resolution requires
a consideration of some fundamental questionsmgléd the rights, past and
present, of Australian Aborigines in relation tada on which they
traditionally lived or live. The starting point §en the second half of the
eighteenth century with the establishment of thiv@oof New South Wales.
(i) The establishment of New South Wales

2. The international law of the eighteenth centtogsisted essentially of the
rules governing the relations and dealings amoagé#tions of Europe. Under



it, the three main theoretical methods by whichaeScould extend its
sovereignty to new territory were cession, congaedtsettlement. Settlement
was initially seen as applicable only to unoccuperdtory. The annexation

of territory by "settlement” came, however, to beagnized as applying to
newly "discovered" territory which was inhabited rigtive people who were
not subject to the jurisdiction of another Europ8sate. The "discovery" of
such territory was accepted as entitling a Staestablish sovereignty over it
by "settlement", notwithstanding that the territerts not unoccupied and
that the process of "settlement” involved negairaiwith and/or hostilities
against the native inhabitants.

3. The consistent references to "our territoryethNew South Wales" in the
two Commissions(152) 12 October 1786 and 2 Aprd 7t see Historical
Records of Australia (hereafter "HRA"), (1914) $erl, vol.1, pp 1, 2 and in
the Instructions(153) 25 April 1787: ibid., p 91indseorge Il to Captain
Arthur Phillip indicate a view that at least pa&4) i.e. the coastline and
adjacent islands between latitudes 10 37' and @8 ¢see Captain Cook's
Journal (ed. Wharton), (1893), p 312), perhapskbaddbdy an unexplored
interior": see In re Southern Rhodesia (1919) AC, 2t pp 215-216 of the
new Colony had automatically become British teryitm 1770 by virtue of
Cook's "discovery" and various pronouncementslohtp'possession ... in
the Name of His Majesty"(155) See, e.g., Captaiok®oJournal, op cit, p
312 and, generally, Scott, "Taking Possession ofralig - The Doctrine of
‘Terra Nullius™, (1940) 26 Royal Australian Histmal Society Journal and
Proceedings, 1, at pp 8-9. In the context of th@eroporary international
law, however, the preferable view is that it wass ithitention of the Crown that
the establishment of sovereignty would be by "setdnt" in the extended
sense explained above and would be effected wiften tlae arrival of the
First Fleet, Phillip complied with his Instructioaad caused his second
Commission as Governor to be read and publishetth 'alli due
solemnity”(156) HRA, (1914), Series 1, vol.1, prfae Commission was so
read and published on 7 February, 1788: HRA, (1928)ies 4, p xiv. Even
on that approach, there are problems about thblsstiaent of the Colony in
so far as the international law of the time is @ned. In particular,
contemporary international law would seem to haegiired a degree of
actual occupation of a "discovered" territory owdrich sovereignty was
claimed by settlement and it is scarcely arguaiaé the establishment by
Phillip in 1788 of the penal camp at Sydney Cowvestituted occupation of
the vast areas of the hinterland of eastern Austdalsignated by his
Commissions(157) i.e. "all the country inland (frtime eastern coastline)
westward as far as" longitude 135 east: HRA, (1934jies 1, vol.1, p 2.
However, in so far as the establishment of Brisistaereignty is concerned,
those problems do not exist for the purposes oflounestic law.



4. Under British law in 1788, it lay within the pogative power of the Crown
to extend its sovereignty and jurisdiction to teny over which it had not
previously claimed or exercised sovereignty orsglidtion(158) See Post
Office v. Estuary Radio Ltd. (1968) 2 QB 740, at 3;7/Hew South Wales v.
The Commonwealth ("the Seas and Submerged Lands)§&3@5] HCA 58;
(1975) 135 CLR 337, at p 388; Wacando v. The Commaliiw§l981] HCA
60; (1981) 148 CLR 1, at p 11. The assertion by ttuev@ of an exercise of
that prerogative to establish a new Colony by le@ient" was an act of State
whose primary operation lay not in the municiparer but in international
politics or law. The validity of such an act of &téincluding any
expropriation of property or extinguishment of igkvhich it effected) could
not be challenged in British courts(159) See, &glaman v. Secretary of
State for India (1906) 1 KB 613, at pp 625-627,,688-640; Sobhuza Il. v.
Miller (1926) AC 518, at pp 528-529; Secretary tdt8 for India v. Sardar
Rustam Khan (1941) AC 356, at pp 369-370. Nor camlg promise or
undertaking which it embodied be directly enforegainst the Crown in
those courts(160) See, e.g., Cook v. Sprigg (18995 72; Secretary of State
for India v. Sardar Rustam Khan (1941) AC, at p;3J/H. Rayner Ltd. v.
Dept. of Trade (1990) 2 AC 418. The result is thrag case such as the
present where no question of constitutional powenvolved, it must be
accepted in this Court(161) See, e.g., Seas anah&ged Lands Case (1975)
135 CLR, at p 388 that the whole of the territorgigeated in Phillip's
Commissions was, by 7 February 1788, validly eshbtl as a "settled"
British Colony.

(i) The introduction of the common law

5. The common law of this country had it originsand initially owed its
authority to, the common law of England(162) Conédby 9 GEO IV ¢.83
(The Australian Courts Act 1828 (Imp)), s.24. Untler common law of
England, a distinction has traditionally been drafenthe purposes of
identifying the law of a new British Colony, betweeolonies where British
sovereignty was established by cession or con@umestolonies where such
sovereignty was established by settlement or "caooyg'(163) See
Blackstone, Commentaries, 17th ed. (1830) (hened@lackstone"), vol.1,
par.107. In cases of cession and conquest, thexsng laws of the relevant
territory were presumed to be preserved by thefaState constituting the
Colony but the Crown, as new Sovereign, could syiesetly legislate by
proclamation pending local representative goverriniére position was quite
different in the case of a settled Colony. Whens@es acting under the
authority of the Crown established a new Britishddg by settlement, they
brought the common law with them. The common lawnsoeduced was
adjusted in accordance with the principle thagattled colonies, only so
much of it was introduced as was "reasonably agplécto the circumstances
of the Colony"(164) Cooper v. Stuart (1889) 14 Apgs 286, at p 291; see,
also, State Government Insurance Commission vwElld1979] HCA 40;



(1979) 142 CLR 617, esp. at p 634; Blackstone, ypht.107. This left room
for the continued operation of some local lawsumtems among the native
people and even the incorporation of some of tienss and customs as part
of the common law. The adjusted common law wasibinds the domestic
law of the new Colony and, except to the extent@nted by statute, was not
susceptible of being overridden or negatived byGhmwvn by the subsequent
exercise of prerogative powers. Putting to one #ideCrown's prerogative to
establish courts and representative local goverhrtienoverall position was
succinctly explained by the Privy Council in Sammu$trickland(165)
(1938) AC 678, at p 701: the "English common laweassarily applied in so
far as such laws were applicable to the conditairitbe new Colony. The
Crown clearly had no prerogative right to legisliatsuch a case." A fortiori,
the Crown had no prerogative right to overridedbmmon law by executive
act without legislative basis.

6. It follows that, once the establishment of tlido@y was complete on 7
February 1788, the English common law, adaptedeetitihe circumstances
of the new Colony, automatically applied throughihet whole of the Colony
as the domestic law except to the extent (if atthét the act of State
establishing the Colony overrode it. Thereafterhiwwithe Colony, both the
Crown and its subjects, old and new, were bounthalycommon law.

(i) The English law of real property

7. The English common law principles relating td praperty developed as
the product of concepts shaped by the feudal systenedieval times. The
basic tenet was that, consequent upon the Normagu@st, the Crown was
the owner of all land in the kingdom. A subject kcbliold land only as a
tenant, directly or indirectly, of the Crown. By8%, the combined effect of
the Statute Quia Emptores 1290 and the Tenures Avolict 1660 had been
largely to abolish the "pyramid of free tenants§L&ray, Elements of Land
Law, (1987), p 57 which had emerged under the fesygitbm of tenure and
to confine the practical significance of the badsitet that all land was owned
by the Crown to matters such as escheat and faeesights. The "estate"
which a subject held in land as tenant was itseperty which was the
subject of "ownership"” both in law and in equityheTprimary estate of a
subject, the estate in fee simple, became, for stliadbpractical purposes,
equivalent to full ownership of the land itself. iNgheless, the underlying
thesis of the English law of real property remaitieat the radical title to (or
ultimate ownership of) all land was in the Crowr @imat the maximum
interest which a subject could have in the land evasership not of the land
itself but of an estate in fee in it. The legal ovahdgp of an estate in land was
in the person or persons in whom the legal title veas vested. Under the
rules of equity, that legal estate could be helohupust for some other person
or persons or for some purpose.



8. If the slate were clean, there would be somgttorbe said for the view
that the English system of land law was not, in8l &ppropriate for
application to the circumstances of a British permddny(167) See, e.g.,
Roberts-Wray, Commonwealth and Colonial Law, (1966)26. It has,
however, long been accepted as incontrovertibletti@aprovisions of the
common law which became applicable upon the estahkent by settlement
of the Colony of New South Wales included that gahgystem of land
law(168) See, e.qg., Delohery v. Permanent TrusteeofON.S.W. [1904] HCA
10; (1904) 1 CLR 283, at pp 299-300; Williams v.ockttey-General for New
South Wales [1913] HCA 33; (1913) 16 CLR 404. lidas that, upon the
establishment of the Colony, the radical title tdaand vested in the Crown.
Subject to some minor and presently irrelevantensitthe practical effect of
the vesting of radical title in the Crown was meitel enable the English
system of private ownership of estates held ofafmvn to be observed in the
Colony. In particular, the mere fact that the radlttle to all the lands of the
Colony was vested in the British Crown did not jwde the preservation and
protection, by the domestic law of the new Colasfyany traditional native
interests in land which had existed under natiwedacustom at the time the
Colony was established. Whether, and to what exseich pre-existing native
claims to land survived annexation and were traeglanto or recognized as
estates, rights or other interests must be detedry reference to that
domestic law.

(iv) Traditional claims to land under the law ofsettled" Colony

9. There are some statements in the authoritieshndhipport a general
proposition to the effect that interests in propevhich existed under the
previous law or custom of a new British Colony #&i'nothing” unless
recognized by the Crown(169) See, e.g., Vajesilgjavarsingji v. Secretary
of State for India (1924) LR 51 Ind Ap 357, at p 36@cretary of State for
India v. Sardar Rustam Khan (1941) AC, at p 371.s€lgiatements are
correct to the extent that they recognize thatttieof State establishing a
Colony is itself outside the domestic law of thdddy and beyond the reach
of the domestic courts. As has been seen, howeree, a Colony was
established by "settlement”, the Crown was bounthbycommon law which,
subject to appropriate adjustment, automaticaltabee the domestic law of
the Colony. After the establishment of the Coladhy, act of State doctrine
does not preclude proceedings in the courts inhymather than seeking to
enforce or challenge the act of State establistiiagColony, it is sought to
vindicate domestic rights arising under the comia@nconsequent upon that
act of State.

10. The strong assumption of the common law wasititeriests in property
which existed under native law or customs wereolditerated by the act of
State establishing a new British Colony but wersprved and protected by
the domestic law of the Colony after its establishinThus, in In re Southern



Rhodesia(170) (1919) AC, at p 233, the Privy Coumqressly affirmed that
there are "rights of private property", such asappetary interest in land, of
a category "such that upon a conquest it is toresumed, in the absence of
express confiscation or of subsequent expropridemiglation, that the
conqueror has respected them and forborne to dilmom modify them”.
Similarly, in Amodu Tijani v. Secretary, Southerrgiria ("Amodu
Tijani")(171) (1921) 2 AC 399, at p 407, the Privgucil affirmed and
applied the "usual" principle "under British .wtathat when territory is
occupied by cession, "the rights of property ofitifeabitants (are) to be fully
respected".

11. In Adeyinka Oyekan v. Musendiku Adele(172) (Zp® WLR 876, at p
880; (1957) 2 All ER 785, at p 788, the Privy Coliegpressly held that the
assumption that pre-existing rights are recognaratiprotected under the law
of a British Colony is a "guiding principle". Injadgment read by Lord
Denning, their Lordships said:

“In inquiring ... what rights are recognized, thexene

guiding principle. It is this: The courts will assarthat

the British Crown intends that the rights of prapef the

inhabitants are to be fully respected. Whilst, ¢fiare,

the British Crown, as Sovereign, can make laws leralki

compulsorily to acquire land for public purposeésyill

see that proper compensation is awarded to everybine

inhabitants who has by native law an interest:iantd

the courts will declare the inhabitants entitled to

compensation according to their interests ... "

That case was concerned with the position in a Godstablished by cession
and the above passage needs to be modified t@atakeint of the fact that, as
has been seen, the Crown had no prerogative ndagislate by subsequent
proclamation in the case of a Colony establisheddifement. Otherwise, the
"guiding principle” which their Lordships propoumntls clearly capable of
general application to British Colonies in whiclligenous inhabitants had
rights in relation to land under the pre-existiragive law or custom. It should
be accepted as a correct general statement obthmon law. For one thing,
such a guiding principle accords with fundamentdians of justice. Indeed,
the recognition of the interests in land of natiMeabitants was seen by early
publicists as a dictate of natural law(173) Seg, 8Volff, Jus Gentium
Methodo Scientifica Pertractatum (trans. Draked3d), vol.ll, pp 155-160,
s$s308-ss313; Vattel, The Law of Nations or Pringéthe Law of Nature,
London, (1797), pp 167-171; F. de Victoria, De Inglisie Jure Belli
Relectiones, (ed. Nys, trans. Bate), (1917), pp 138-139; Grotius, Of the
Rights of War and Peace, (1715), vol.2, Ch.22, pal®. For another, it is
supported by other convincing authority(174) Sesmegally, the cases
referred to by Professor McNeil in his landmark ky@Zommon Law



Aboriginal Title, (1989), pp 173-174, 183-184 an®1188 applying to a wide
spectrum of British Colonies, including a long-steng New Zealand(175)
See Reg. v. Symonds (1847) NZPCC 387, at pp 391882 and recent
Canadian cases(176) See Calder v. Attorney-GeoktBiitish Columbia
(1973) 34 DLR (3d) 145, at pp 152, 156, 193-202;adue The Queen
(1984) 13 DLR (4th) 321, at pp 335-336. In this Gptle assumption that
traditional native interests were preserved antepted under the law of a
settled territory was accepted by Barwick C.Ja(judgment in which
McTiernan and Menzies JJ. concurred) in Administradf Papua and New
Guinea v. Daera Guba(177) [1973] HCA 59; (1973) CB®R 353, at p 397;
see, also, Geita Sebea v. Territory of Papua [1BLA 37; (1941) 67 CLR
544, at p 557 as applicable to the settled teyribdBritish Papua.

(v) What kinds of pre-existing native interests /egspected and protected
by the common law?

12. The judgments in past cases contain a widetyarfeziews about the
kinds of pre-existing native interests in land whaze assumed to have been
fully respected under the common law applicabla t@w British Colony. In
some cases, a narrow and somewhat rigid approagtake@n. Thus, in In re
Southern Rhodesia(178) (1919) AC, at p 233, it s&ad by the Privy Council
that pre-existing interests in relation to land presumed to be protected and
preserved under the law of a newly annexed Brigstitory only if they
"belonged to the category of rights of private @y’ and were the product
of a "social organization" whose "usages and caimmepof rights and duties”
were able "to be reconciled with the institutiomglee legal ideas of civilized
society". It is true that their Lordships went ombake clear(179) ibid., at p
234 that those requirements could be satisfiedarcase of rights claimed by
"indigenous peoples whose legal conceptions” wiferently developed

from those recognized by the common law. Nonetkelbg requirement that
the pre-existing rights be of the category of "tgybf private property” invited
a formulation in terms of common law "proprietaights” and the
requirement that local "usages and conceptiongbfs and duties" be
reconcilable with the "institutions or the lega¢#s of civilized society”
involved a degree of conformity with the social agial mores of England or
Europe.

13. In contrast, one finds clear support in othegjments, including later
judgments of the Privy Council, for a less demagdind more flexible
approach. In Amodu Tijani(180) (1921) 2 AC, at p A0ir Lordships
disparagingly referred to "a tendency, operatingnats unconsciously, to
render (native title to land) conceptually in terwtsich are appropriate only
to systems which have grown up under English lawatTendency must,
they said(181) ibid, be "held in check closely'cari(a)s a rule, in the various
systems of native jurisprudence throughout the Eenginere is no such full
division between property and possession as Enighsyers are familiar



with." Subsequently, having referred to a numbetdifiérent types of "native
title" to land, their Lordships said(182) ibid., i 403-404:

"The title, such as it is, may not be that of the
individual, as in this country it nearly alwaysnssome
form, but may be that of a community. Such a comigun
may have the possessory title to the common enjoyofe
a usufruct, with customs under which its individual
members are admitted to enjoyment, and even gha ri
of transmitting the individual enjoyment as membwgys
assignment inter vivos or by succession. To asodntav
far this latter development of right has progressgdives
the study of the history of the particular commyaihd its
usages in each case. Abstract principles fashianebri
are of but little assistance, and are as ofteroas n
misleading."

14. It is important to note that the judgment inddua Tijani makes quite
clear(183) ibid., at p 403 that their Lordships $heIndian claims to
traditional homelands in Canada as providing thaeous example of the kind
of traditional native title which was assumed ta&eognized and protected
under the law of a British Colony. They referredhe judgments in St.
Catherine's Milling and Lumber Company v. The Qu#&8aj (1888) 14 App
Cas 46 (hereafter "St. Catherine's Milling Caset) Attorney-General for
Quebec v. Attorney-General for Canada(185) (192AF1401, two cases
dealing with the Indian claims, as explaining tekevant principles. The
traditional native title involved in the St. Catlmer's Milling Case was that of
the Salteaux tribe of Ojibbeway Indians. The lamldich was in the Province
of Ontario, consisted of "a tract of country upwsaod 50,000 square miles in
extent"(186) St. Catherine's Milling Case (1888)Abp Cas, at p 51. It was
largely uncultivated and the Indians' claim to #saas lands upon which they
pursued "their avocations of hunting and fishin§7)Libid. The claim was
that of the whole tribe and was clearly seen by thardships as of a nature
which did not conform to English notions of propettyprovided an
“lllustration of the necessity for getting rid dfet assumption that the
ownership of land naturally breaks itself up insteges, conceived as
creatures of inherent legal principle"(188) Amodjaii (1921) 2 AC, at p
403. Under the law of the Province, it was to mgmized and protected as a
right of occupation or user of the relevant landohqualified” the "radical
or final title" of the Sovereign(189) ibid.

15. In Adeyinka Oyekan v. Musendiku Adele(190) (2p% WLR, at p 880;
(1957) 2 All ER, at p 788, the Privy Council, whilsing the phrase "rights of
property"”, clearly endorsed the more lenient apghaadopted in Amodu

Tijani to the kind of pre-existing native "rights'nich are to be assumed to be



fully respected under the law of a new Britishitery. The courts will, their
Lordships said(191) ibid, assume that the traditiortarests of the native
inhabitants are to be so respected "even thougte timberests are of a kind
unknown to English law". That approach is suppobgdther authority(192)
See, e.g., Sunmonu v. Disu Raphael (1927) AC 881p 833-884;
Sakariyawo Oshodi v. Moriamo Dakolo (1930) AC 6&7pp 668-669 and by
compelling considerations of justice. It shoulddoeepted as correct.

16. On that approach, the pre-existing native @sisrwith respect to land
which were assumed by the common law to be recedrand fully respected
under the law of a newly annexed British territargre not confined to
interests which were analogous to common law cdsa#pestates in land or
proprietary rights. Nor were they confined by refese to a requirement that
the existing local social organization conformitghusages and its
conceptions of rights and duties, to English or paem modes or legal
notions. To the contrary, the assumed recognitiahpaotection extended to
the kinds of traditional enjoyment or use of laniatn were referred to by the
Privy Council in Amodu Tijani. As their Lordships aeplain in that(193)
(1921) 2 AC, at pp 403-404 and subsequent(194)eSge,Sobhuza ll. v.
Miller (1926) AC, at p 525; Sunmonu v. Disu Raph@d®27) AC, at pp 883-
884 cases, such a traditional interest would ordynbe that of a community
or group. It could, however, be that of an indixatlut could relate to lands
which were under actual cultivation or to landsathilike much of the lands
involved in the Canadian cases to which their Lopsheferred, were left
uncultivated but which, under the law or customeobed in the territory,
constituted traditional homelands or hunting grainilhat the common law
required was that the interest under the localdasustom involve an
established entitlement of an identified commurgipup or (rarely)
individual to the occupation or use of particumd and that that entitlement
to occupation or use be of sufficient significateestablish a locally
recognized special relationship between the pdati@ommunity, group or
individual and that land. In the context of theviprCouncil's insistence(195)
Amodu Tijani (1921) 2 AC, at pp 403-404 that Englisimcepts of property
might be quite inappropriate and that all that waslved might be the
possession of the common enjoyment of a usufrugj(@d., at p 402, it is
clear that such a traditional interest could refsalh the established and
recognized occupation and use by a tribe or clgradfcular land for
purposes such as the obtaining of food(197) ilidpp 409-410: "prima facie
based ... on a communal usufructuary occupation”.

(vi) Common law native title

17. As has been seen, it must be accepted agidatildhat the provisions of
the common law which became applicable upon trebishment by
settlement of the Colony of New South Wales inctutlee system of land law
which existed in England and that the consequent®abivas that the radical



title to all land in the new Colony vested in the@n. If there were lands
within the Colony in relation to which no pre-exigf native interest existed,
the radical title of the Crown carried with it dlfand unfettered proprietary
estate. Put differently, the radical title and ldgal and beneficial estate were
undivided and vested in the Crown. Thereafter,dayn by the Aboriginal
inhabitants to such lands by reason of possessionanipation after the
establishment of the Colony must be justified bgimeiry common law
principles or presumptions which apply and (attiéaesoretically) applied
indifferently to both native inhabitants and Eurapeée.g. possessory title
based on a presumed lost grant).

18. On the other hand, if there were lands withéetled Colony in relation
to which there was some pre-existing native inteths effect of an
applicable assumption that that interest was résgesnd protected under the
domestic law of the Colony would not be to precltltkevesting of radical
title in the Crown. It would be to reduce(198) ihidt p 410, qualify(199)
ibid., at pp 403, 404 or burden(200) Attorney-Gahésr Quebec v. Attorney-
General for Canada (1921) 1 AC, at pp 409-410 thprpetary estate in land
which would otherwise have vested in the Crowrtheextent which was
necessary to recognize and protect the pre-existitige interest. Obviously,
where the pre-existing native interest was "ofralkinknown to English

law", its recognition and protection under the laiva newly settled British
Colony would require an adjustment either of thenest itself or of the
common law: either a transformation of the intenetst a kind known to the
common law or a modification of the common law tc@nmodate the new
kind of interest.

19. In Amodu Tijani, the Privy Council gave caretohsideration to the
manner in which traditional native claims may beognized and protected
under the law of a British Colony. The claim whibtieir Lordships
recognized as established in that case was tl@ahafive community based
on communal occupation. Their Lordships recognibed the interests
underlying such a claim could theoretically be extpd and protected under
the law of a Colony by transforming them into sdidefinite forms
analogous to estates ... derived ... from the sidruof the mere analogy of
English jurisprudence”(201) (1921) 2 AC 399, at 8.4They concluded,
however, that the appropriate course was to rezegnl'full native title of
usufruct”(202) ibid., at p 403 which qualified amdiuced the proprietary
estate of the Crown as radical owner. In rejediimggconclusion reached by
the Supreme Court of Nigeria to the effect thaivedttitle" under the earlier
law or custom had been extinguished upon the estabént of the Colony by
cession, they said(203) ibid., at pp 409-410:

"That title ... is prima facie based, not on suahviual
ownership as English law has made familiar, but on a



communal usufructuary occupation ... In (our) opmihere

is no evidence that this kind of usufructuary tafehe

community was disturbed in law".

As their Lordships also indicated, a similar applohad been adopted by the
Privy Council with respect to the claims of Canadiadians to their
traditional homelands or hunting grounds(204) &k ,iat p 403, fn.1 and,
generally, St. Catherine's Milling Case (1888) IzpACas, at pp 54-55;
Attorney-General for Quebec v. Attorney-General@anada (1921) 1 AC, at
pp 408-410. The content of the traditional natitle tecognized by the
common law must, in the event of dispute betweendtentitled to it, be
determined by reference to the pre-existing ndéweor custom(205) See
Adeyinka Oyekan v. Musendiku Adele (1957) 1 WLRppt380-881; (1957)
2 All ER, at p 788. We shall, hereafter, use thaphr'common law native
title" to refer generally to that special kind ket

20. The content of such a common law native itk i course, vary
according to the extent of the pre-existing inteodshe relevant individual,
group or community. It may be an entitlement ofratividual, through his or
her family, band or tribe, to a limited special a$éand in a context where
notions of property in land and distinctions betweg/nership, possession
and use are all but unknown(206) See, e.g., Amo@mniTi1921) 2 AC, at pp
404-405. In contrast, it may be a community titleieh is practically
"equivalent to full ownership"(207) Geita Sebed &rritory of Papua (1941)
67 CLR, at p 557 and see Amodu Tijani (1921) 2 A@pa#09-410. Even
where (from the practical point of view) common laative title approaches
"full ownership”, however, it is subject to thremgortant limitations.

21. The first limitation relates to alienation.dtaommonly expressed as a
right of pre-emption in the Sovereign, sometimed &aflow from

"discovery" (i.e. in the European sense of "discpVby a European
State)(208) See, e.g., Johnson v. McIntosh (1828h8at 543, at p 592 (21
US 240, at p 261); Reg. v. Symonds (1847) NZPC@p&89-391. The effect
of such a right of pre-emption in the Crown is twopreclude changes to
entittement and enjoyment within the local natiystem. It is to preclude
alienation outside that native system otherwisa thasurrender to the
Crown. The existence of any rule restricting ali@mrabutside the native
system has been subjected to some scholarly qoesgtiand criticism(209)
See, e.g., McNell, op cit, pp 221ff. In our vievowever, the rule must be
accepted as firmly established(210) See, e.g.aNad amaki v. Baker (1901)
AC, at p 579; Attorney-General for Quebec v. Atey+General for Canada
(1921) 1 AC, at pp 408, 411; Administration of Pagund New Guinea v.
Daera Guba (1973) 130 CLR, at p 397.

22. The second limitation has sometimes been setovasg from the
first(211) See Attorney-General for Quebec v. Atey-General for Canada



(1921) 1 AC, at p 408. Arguably, it would be mocewrate to say that the
first flows from it. It is that the title, whetheif individual, family, band or
community, is "only a personal ... right"(212) Sibéd., at p 406; and see St.
Catherine's Milling Case (1888) 14 App Cas, at @mbd, that being so(213)
Reg. v. Toohey; Ex parte Meneling Station Pty. [1®82] HCA 69; (1982)
158 CLR 327, at p 342, it does not constitute allegheneficial estate or
interest in the actual land. Thus, it was held leyRhivy Council in Attorney-
General for Quebec v. Attorney-General for Canabté)(21921) 1 AC, at pp
408, 411 that even a specific provision in an 18&0adian statute(215) 13
and 14 Vict ¢ 42, s.1 that lands set aside undestidtute for a particular band
were to be "vested in trust for" that band did mo& context where the
traditional Indian title was merely "a personal arsdifructuary right", suffice
to create an equitable estate in the lands set asider the statute. The
inalienability outside the native system of comnfem native title except by
surrender to the Crown, the personal nature ofiges under it and the
absence of any legal or equitable estate or irttaréle land itself invite
analogy with the kind of entitlement to use or gucthe land of another
which confers no estate or interest in the landamdtitutes a "mere
equity”(216) See, e.g., National Provincial Bank.MdAinsworth [1965]
UKHL 1; (1965) AC 1175, at pp 1238-1239, 1247-1248g. v. Toohey; Ex
parte Meneling Station Pty. Ltd. (1982) 158 CLR, &4@2. On the other hand,
the rights under common law native title can, &Rhvy Council has pointed
out(217) Amodu Tijani (1921) 2 AC, at pp 409-410prgach the rights
flowing from full ownership at common law. The prefble approach is that
adopted in Amodu Tijani(218) ibid., at p 403 andlbigkson J. in the
Supreme Court of Canada in Guerin v. The Queen(@B84) 13 DLR (4th),
at p 339, namely, to recognize the inappropriatenégorcing the native title
to conform to traditional common law concepts amddcept it as sui generis
or unique.

23. The third limitation is related to both the fiiesd the second. It is that
common law native title, being merely a persorghtrunsupported by any
prior actual or presumed Crown grant of any esiaiaterest in the land, was
susceptible of being extinguished by an unqualifjezht by the Crown of an
estate in fee or of some lesser estate which veamgistent with the rights
under the common law native title. In such a cpeer occupation or use
under the common law native title is explained sy tommon law's
recognition of prior entitlement under the earir@igenous law or custom
and is predicated upon the absence of any intergegrant from the Crown.
Accordingly, it does not found an assumption ofiardost grant and would
be unavailing against those claiming under thenstent grant which would
otherwise be beyond challenge except on the grotimalidity on its
face(220) See, e.g., Nireaha Tamaki v. Baker (18@l)at p 579. Common
law native title could also be effectively extinglied by an inconsistent
dealing by the Crown with the land, such as a wediem or dedication for an



inconsistent use or purpose, in circumstances wheckeparty rights
intervened or where the actual occupation or uskeohative title-holders
was terminated. In the latter case, an ultimatie ¢tdeffective challenge
would found either an assumption of acquiescendearextinguishment of
the title or a defence based on laches or soméestatt limitations.

24. Implicit in what has been written above is téection of any proposition
to the effect that the common law native title gpuaed by the law of a
British Colony was no more than a permissive ocoapavhich the Crown
was lawfully entitled to revoke or terminate at dimye regardless of the
wishes of those living on the land or using ittioeir traditional purposes.
Acceptance of that, or any similar, proposition Wdodeprive the traditional
inhabitants of any real security since they wouddiable to be dispossessed
at the whim of the Executive, however unjust. Thersoime support in the
decided cases for such a proposition. In particitles supported by some
cases in the United States(221) See, in particlige;Hit-Ton Indians v.
United States (1954) 348 US 272, at p 279; bupei. Marshall C.J., Johnson
v. Mcintosh (1823) 8 wheat, at p 587; (21 US, @6p) and Cherokee Nation
v. Georgia (1831) 5 Pet 1, at p 17; (30 US 1, B2 where special
constitutional and historical considerations ardyiapply(222) See, e.g.,
Priestley, "Communal Native Title and the Common Lai#974) 6 Fed LR
150 and Hookey, "Chief Justice Marshall and theliBh@ak: A Comment”,
(1974) 6 Fed LR 174, and, superficially, by the agubus reference to
"dependent upon the goodwill of the Sovereign'hia Privy Council's
judgments in the St. Catherine's Milling Case(22888) 14 App Cas, at p 54
and Attorney-General for Quebec v. Attorney-GentmalCanada(224)
(1921) 1 AC, at p 406. However, the weight of autlisee below) and
considerations of justice seem to us to combirmtopel its rejection.

25. The substance of the judgment of the Privy Cbuméttorney-General
for Quebec v. Attorney-General for Canada is, upaalysis, inconsistent
with the notion that the common law native titleswe more than a shadowy
entitlement to occupy or use the relevant land timéi Crown saw fit to
terminate it. Their Lordships recognized that theidn usufructuary title was
"a right" which, while being "personal ... in thense that it is in its nature
inalienable except by surrender to the Crown" (esshadded), was a
"burden” on the Crown's proprietary estate in &ral(225) ibid., at pp 408,
411. They also acknowledged(226) ibid., at p 44t the Crown's
"substantial and paramount estate, underlyingrileuh title"(227)) ibid., at p
410, quoting from the St. Catherine's Milling Cds®not become "a plenum
dominium" "except after a surrender of (the Indifle) ... to the Crown"(228)
ibid., at p 411. If common law native title confedrno more than entitlement
to occupy or use until the Crown or those actirgglly on its behalf told the
native title-holders to cease their occupationsa, the term "title" would be
misleading, the "rights" under it would be essdiytilusory since they could



be lawfully terminated at the whim of the Executitree reference to
inalienability "except by surrender” would be inagmriate, and the
statements that the title was a "burden” on theM8i®proprietary estate and
that the title precluded the Crown from posses&nglenum dominium”
would be simply wrong. It is true that, at one pamthe judgment, their
Lordships, quoting from the Privy Council judgmemthe St. Catherine's
Milling Case, referred(229) ibid., at p 406 to thdian title as a personal right
"dependent upon the goodwill of the Sovereign". Titaase may be
explicable as a reference to past procedural diffes in enforcing non-
contractual rights against the Crown. Be that asy, the context of the case
makes it highly probable that the phrase was usédistinguish Indian title
from an estate in land, and it cannot properly m@eustood as intended to
convey the view that the Indian title was merekiral of permissive
occupancy terminable at will. In that regard, iteevant to note that what
was said in both the majority and minority judgnseintthe Supreme Court of
Canada in the St. Catherine's Milling Case(23087)83 SCR 577 was
plainly inconsistent with the suggestion that theéidn occupancy under the
native title was merely such a permissive occupaRdghie C.J. (for the
majority) stated(231) ibid., at pp 599-600 (empbasided) that the Indians
possessed the "right of occupancy" and that thev@esolegal title was
"subject to that occupancy, with the absolute esiciright to extinguish the
Indian title either by conquest or by purchasefoisg J. (in the minority)
disregarded the possibility of "conquest” and esped the view(232) ibid., at
p 612 (emphasis added). See, also, per Gwynng b that the lands
occupied by the Indians under native title "ardil snrrendered, treated as
their rightful though inalienable property, so & the enjoyment and
possession are concerned”, adding(233) ibid. 64i3athat "these territorial
rights of the Indians were strictly legal rights".

26. The judgments in subsequent Privy Council casde plain their
Lordships' view that the Crown was not, as betwhemttive inhabitants and
itself, lawfully entitled to effect a unilateral Exguishment of common law
native title against the wishes of the native oecup. Thus, in Nireaha
Tamaki v. Baker(234) (1901) AC, at p 579, their Lsimghs quoted with
approval the following comment of Chapman J. in Regymonds(235)
(1847) NZPCC , at p 390 which they described asgo&iary pertinent” to

the case before them:

"Whatever may be the opinion of jurists as to tinergyth

or weakness of the Native title ... it cannot b to

solemnly asserted that it is entitled to be resggbdhat

it cannot be extinguished (at least in times ofcpga

otherwise than by the free consent of the Nativaipers."

That statement was made by Chapman J. in the cotidgamonstrating that
"in solemnly guaranteeing the Native title, an@g@turing what is called the



Queen's pre-emptive right, the Treaty of Waitangnfirmed by the Charter
of the Colony, does not assert either in doctrine @ractice any thing new
and unsettled"(236) ibid. Their Lordships' endorserméit was as a
statement of the effect of the common law.

27. The Privy Council judgment in Amodu Tijani is@lgsconsistent with the
notion that the common law native title was megelyermissive occupancy
which the Crown could terminate at any time withany breach of its legal
obligations to the traditional occupants. Their Lsirighs consistently referred
to the native title as "a right" or "rights". Thdgscribed the legal title of the
Crown as being qualified(237) (1921) 2 AC, at p 408 reduced(238) ibid.,
at p 410 by the common law native title. They rajdctiews expressed by the
Chief Justice of Nigeria to the effect that the ehgt'seigneurial” rights of
control possessed by the natives were extinguished cession, on the
ground that those views "virtually exclude ... kbgal reality of the
community usufruct” by failing to "recognize thefreharacter of the title to
land occupied by a native community"(239) ibid.pat09 (emphasis added).
That title was, their Lordships said(240) ibid.ppt409-410:

"prima facie based, not on such individual owngrsts

English law has made familiar, but on a communal

usufructuary occupation, which may be so complst®a

reduce any radical right in the Sovereign to onelwbnly

extends to comparatively limited rights of admirasve

interference" (emphasis added).

The judgment in Amodu Tijani was subsequently desdrify the Privy
Council(241) Sunmonu v. Disu Raphael (1927) AG) 883 as one in which
"the title to native lands is explained" and in @rhl'various misconceptions ...
were finally laid to rest".

28. In Administration of Papua and New Guinea vei@aGuba(242) (1973)
130 CLR, at p 397 (emphasis added), Barwick C.tified the "traditional
result" of the establishment of British sovereigbyy"occupation or
settlement” as being that "the indigenous peoplewsecure in their
usufructuary title to land" and that "the ultimétie subject to the
usufructuary title was vested in the Crown. Aliematof that usufructuary
title to the Crown completed the absolute fee simpithe Crown." In a
context where the primary issue in the case washeha claim by traditional
inhabitants against the Crown was defeated by neafsan earlier "purchase”
by the Crown, it is most unlikely that Barwick C\¥ho spoke for the
majority of the Court on that issue, would so diégcthe common law native
title if he had considered that the Crown couldrgish it by unilateral act at
any time without breach of its legal obligationghe traditional owners.
Similarly, it is most unlikely that Williams J., wke judgment was that of the
majority in Geita Sebea v. Territory of Papua, wdudde held(243) (1941)



67 CLR, at p 557 that, for the purposes of assessingpensation, the
communal usufructuary title was "equivalent to fulinership" and that no
deduction should be made by reason of restrictipos alienability, if his
Honour had considered that the title was extingabihat the will of the
Crown without infringement of the rights of the inattitle-holders.

29. Notwithstanding that the rights of use or o@ngy under a common law
native title recognized by the law of a settlediBhi Colony were binding
upon the Crown, the native inhabitants of such B@oin the eighteenth
century were in an essentially helpless positighefr title was wrongfully
denied or extinguished or their possession was giullg terminated by the
Crown or those acting on its behalf. In theory, théve inhabitants were
entitled to invoke the protection of the common lava local court (when
established) or, in some circumstances, in thets@iWWestminster. In
practice, there is an element of the absurd albeusiggestion that it would
have even occurred to the native inhabitants efva British Colony that they
should bring proceedings in a British court agaihstBritish Crown to
vindicate their rights under a common law of whiicy would be likely to
know nothing. There were, however, a few occasamghich, even in those
times, proceedings were brought in British cowtsihdicate the rights of the
weak against the actions of the powerful. The cadames Sommersett (the
"Negro Case")(244) (1772) 20 Howells' State Triafg@vides an example.
Even if the native inhabitants of an eighteenth wgn€olony did somehow
institute proceedings against the Crown or its egenthe British courts,
however, they would have failed. As has been sailkde Crown had already
made an unqualified grant of an inconsistent estatee relevant land, the
common law native title of the inhabitants would/&deen extinguished. The
same position would apply if the Crown had resemmededicated the land for
some inconsistent public purpose or use in circant®s giving rise to third
party rights or assumed acquiescence. True ibis slubject to the effect of
any acquiescence, the Crown would have infringedddal rights of the
traditional inhabitants and would have acted wraftgf The extent of Crown
immunity from curial proceedings was, however, stiat, no breach of
contract being involved, no action would have kgainst the Crown to
prevent the wrongful act being done or againsGtavn or its agents for
compensatory damages after it was done(245) SepeCdode, The Law and
Practice of Petition of Right, (1887), pp 53-54; ifob. The Queen (1864) 16
CB (NS) 310, at pp 353-356 (143 ER 1148, at p 118A)dsor and
Annapolis Railway Co. v. The Queen and the WedBzunties Railway Co.
(1886) 11 App Cas 607, at p 614; and see also, ldsw South Wales,
Farnell v. Bowman (1887) 12 App Cas 643, at p 6#9reote that it may be
theoretically arguable that a claim could have Hemmed as a real action:
see, generally, Holdsworth, A History of English L&«d ed. (1944), vol.9, p
19. Indeed, until a general remedy was granteddiyte against the Crown,
the Sovereign's courts would not even entertairstiggiestion that the



Sovereign would do or had done wrong(246) See, \&.gtrin v. The
Commonwealth [1938] HCA 3; (1938) 59 CLR 150, atljpg-168; Williams
v. Downs (1970) 72 SR (NSW) 622, at pp 628-629.

30. The practical inability of the native inhabitsof a British Colony to
vindicate any common law title by legal action e event of threatened or
actual wrongful conduct on the part of the Crownt®agents did not,
however, mean that the common law's recognitiaihatftitle was
unimportant from the practical point of view. Thesmnal rights under the
title were not illusory: they could, for example &sserted by way of defence
in both criminal and civil proceedings (e.g. allddarceny of produce or
trespass after a purported termination of the bgie¢he Crown by mere notice
as distinct from inconsistent grant or other degliMore important, if the
domestic law of a British Colony recognized andi@cted the legitimate
claims of the native inhabitants to their tradiablands, that fact itself
imposed some restraint upon the actions of the Gravd its agents even if
the native inhabitants were essentially helplefisqiir title was wrongfully
extinguished or their possession or use was foregsminated.

(vii) The act of State establishing New South Wales

31. It has been seen that the validity of the &&tate establishing a new
Colony cannot be challenged in the domestic colids.can the domestic
courts invalidate an expropriation of property xtirguishment of rights
effected in the course of that act of State, oora a promise or undertaking
made or given as part of it. On the other hand,nithe subject seeks to assert
a right alleged to arise under the domestic lawagdestion arises whether
the act of State establishing a Colony excludedt wioalld otherwise be a

rule of the common law or precluded or extinguishgtts which would
otherwise exist under the domestic law, it is inbenmt upon the domestic
courts in the discharge of their jurisdiction tdatenine whether, as a matter
of domestic law, the act of State did have tha¢meotéd operation. Were the
law otherwise, the subject would have no rightsresjdhe Executive in any
case where the Executive simply asserted that pgoperights to which the
subject was presumptively entitled under the comtaanhad been
expropriated, precluded or extinguished by theoA&tate establishing a
Colony. Accordingly, it is open to the domestic deuo consider the question
whether the act of State establishing a partic@tdony, or other act or
declaration performed or made as part of that BState, or some other
expropriation of property had the effect of negativthe strong assumption of
the common law that pre-existing native interestainds in the Colony were
respected and protected(247) See, e.g., In re &ouRhodesia (1919) AC, at
p 233; Amodu Tijani (1921) 2 AC, at p 407; AdeyinfRgekan v. Musendiku
Adele (1957) 1 WLR, at p 880; (1957) 2 All ER, at§87Administration of
Papua and New Guinea v. Daera Guba (1973) 130 GURR397. Both legal
principle relating to the deprivation of propertyrights and considerations of



justice require that any such act or declarationlear and unambiguous(248)
See, e.g., In re Southern Rhodesia (1919) AC283p Adeyinka Oyekan v.
Musendiku Adele (1957) 1 WLR, at p 880; (1957) 2R, at p 788; Calder
v. Attorney-General of British Columbia (1973) 34® (3d), at p 210;
Hamlet of Baker Lake v. Minister of Indian Affair$979) 107 DLR (3d) 513,
at p 552.

32. As has been said, the establishment of then@abdbNew South Wales by
settlement was complete, at the latest, when Gaptaillip caused his second
Commission to be read and published in the teyrivdithe Colony. It is
debatable whether the act of State constitutingCibleny consisted solely of
the reading and publishing of the second Commissi@hould be extended
to include the other documents which were readpartdished(249) the
Statute 27 GEO lll ¢.2 (authorizing the establishtrid a Criminal Court of
Record) and the Letters Patent of 2 April and 5 Wa§7 (establishing
courts) and/or the earlier activities of Captairo€and the members of his
expedition on the eastern coastline. Even if th@a8tate establishing the
Colony be so extended to include all the documesad and all those
activities, there is nothing which could properly seen as effecting a general
confiscation or extinguishment of any native ing#sevhich may have existed
in the Colony under native law or custom or as tirgar reversing the
strong assumption of the common law that any suekepisting native
interests were respected and protected underuheflthe Colony once
established.

33. Cook's activities of discovery and pronouncemsehtaking possession
were in no way directed to depriving the nativeaibitants of the ownership
of any land in which they had an interest undeir fhh or custom. They
were concerned with the assertion of British sageitg. Examination of the
documents which might arguably be involved in tbiedd State establishing
the Colony discloses little that is relevant to guestion of its intended effect
upon any existing native interests in the landthefnew Colony. The first
Commission was a formal document which, for prepemnposes, did no more
than appoint Phillip as the Governor of the dedigeshderritory. The second
Commission conferred upon Phillip "full power andferity to agree for
such lands tenements and hereditaments as shalblbie power to dispose of
and them to grant to any person or persons"(253,HE14) Series 1, vol.1,
p 7 (emphasis added). The Instructions recorded(®kl) p 12 the Royal
intent that, after arrival in the territory of thew Colony, supplies of
livestock be acquired by the use of "a quantitarons and other articles of
merchandize" for the purposes of "barter with thgues either on the
territory of New South Wales or the islands adjdterhey also
recorded(252) ibid., pp 14-15 the Royal wish tlhatl be granted and
provisions be supplied to emancipated convictertier to enable
encouragement to be given to prospective new setidhillip was



instructed(253) ibid., p 15 that he should, "wilhcanvenient speed, transmit
a report of the actual state and quality of théacand near the said intended
settlement”. As regards the Aboriginal inhabitatits, Instructions contained
what was to become a familiar clause. It read(#&d), pp 13-14:

"You are to endeavour by every possible means ¢o op

an intercourse with the natives, and to concilibésr

affections, enjoining all our subjects to live imity

and kindness with them. And if any of our subjesttall

wantonly destroy them, or give them any unnecessary

interruption in the exercise of their several oatigns,

it is our will and pleasure that you do cause safténders

to be brought to punishment according to the degfee

the offence. You will endeavour to procure an aotou

of the numbers inhabiting the neighbourhood of the

intended settlement, and report your opinion to @in@ur

Secretaries of State in what manner our intercouitse

these people may be turned to the advantage ofdlosy."

There is nothing in the Statute 27 GEO lll c.2 or ahthe other documents
associated with the actual establishment of thei@olvhich takes the matter
any further.

34. It follows that, for present purposes, the ntloat can be said about the act
of State establishing the Colony is that it envesh(j) that some lands within
the Colony would become Crown lands and be availbbth for the
establishment of the penal settlement and for éugmants of Crown land to
emancipated convicts and new settlers, and (it)ttreanative inhabitants of
the Colony would be protected and not subjectédny unnecessary
interruption in the exercise of their several o@iigns”. The expectation that
some colonial lands would become Crown lands aravbBéable both for the
use of the Crown and for future grant to others aresthat would have
probably existed in respect of all of the Britisbl@hies established in the
eighteenth and nineteenth centuries. It may beadiguthough we think
unpersuasively, that the Instructions unambiguoasthorized the unilateral
extinguishment by the Crown of any existing nativerests in the land
required for the actual establishment of the cdrsettlement ("at and near
the said intended settlement”(255) ibid., p 15hedwise, it seems to us to be
simply not arguable that there was anything inatieof State establishing the
Colony which constituted either an expropriatiorertinguishment of any
existing native interests in the vast areas of larttie new Colony or a
negation or reversal of the strong assumption®tttmmon law that such
native interests were respected and protected uheéaw of the Colony after
its establishment.



35. Any explanation of the absence, in the docusmentompassed by the act
of State, of any specific reference to existinguaainterests in the lands of
the Colony necessarily involves a degree of spé&onlan the context of
British experience in North America (including thé63 Imperial
Proclamation(256) the "Indian Bill of Rights", whitad "force ... analogous
to the status of Magna Carta" and which "has alviegs considered to be
the law throughout the Empire", following "the flaig' 'newly discovered or
acquired lands or territories": see Calder v. Atey-General of British
Columbia (1973) 34 DLR (3d), at p 203; Reg. v. Fgmesecretary; ex parte
Indian Association of Alberta (1982) QB 892, ati23vhich recognized
Indian rights of occupation of their traditionalrhelands) and of the specific
instructions to Phillip protecting the Aboriginahiabitants of Australia from
"any unnecessary interruption in the exercise eir teveral occupations”, it
is unlikely that there was any actual but unexmésstent on the part of the
Crown that the act of State establishing the Colwinfew South Wales
should reverse the assumption of the common laextimguish existing
native interests in land throughout the more thdmiillion square miles of
the Colony. The information provided by Cook andsi who sailed with him
had been misleading about the numbers of nativeitdnts. Banks thought
that there were "very few inhabitants" on either ¢astern coast in general or
around Botany Bay(257) See the extract from Baekigdence before the
House of Commons Committee on Transportation quoyad.J. King in
"Terra Australis: Terra Nullius aut Terra Aboriginum@'986) 72 Journal of
the Royal Australian Historical Society, 75, atfpahd, while admitting that
what the inland might produce was "totaly unknowadinmented that "we
may have liberty to conjecture however that (itaaly uninhabited"(258) J.
Banks, The 'Endeavour' Journal of Joseph Banks,-1738, (ed.
Beaglehole), (1962), vol.2, p 122. In fact, it ®@anclear that parts of the
continent were, for an unindustralized and uncated territory, quite heavily
populated. If one must speculate, the most likgplanation of the absence of
specific reference to native interests in landha tt was simply assumed
either that the land needs of the penal establishomuld be satisfied without
Impairing any existing interests (if there were Jaofythe Aboriginal
inhabitants in specific land or that any difficakiwhich did arise could be
resolved on the spot with the assent or acquiescainithie Aboriginals: e.qg.,
by "purchase" (on behalf of the Crown) "of a pdrthe country from the
native inhabitants for articles more agreable aseful to them"(259) "An
Anonymous Proposal for the Settlement of New Sdvitthes", (1783-86),
Historical Records of New South Wales, vol.2, p 8&imble, written by Sir
John Call).

36. There can be cases in which events after aof &tate can remove
uncertainty or ambiguity about what was involvedha act of State itself.
What was done after the establishment of the CotdiNew South Wales
does not, however, affect the nature and contetiteofct of State which



established it. The reason why that is so is theetis no relevant ambiguity
about the act of State establishing the Colony kiWev what was done and it
is plain that what was done neither constitutepexific expropriation of pre-
existing native interests in the lands of the Cyloar sufficed to negate the
strong assumption of the common law that any suekepisting native
interests were respected and protected underuheflthe Colony after its
establishment. In any event, while those subseq@stwere increasingly
inconsistent with the existence of any valid Aborad claims to land within
the Colony, they cannot properly be seen as ewgramintention to
extinguish any Aboriginal interests of a kind pmegdively recognized by the
common law. When they were purportedly rationaliaad justified, it was on
the basis of a denial that there were pre-existingriginal interests of the
relevant kind for the law to respect and proteditt#e lands of the Colony
had been, so it was asserted, unoccupied for pahgitirposes. As such, they
were all unoccupied and unclaimed waste lands a¢iwitne Crown had
become the complete and unqualified legal and I@akdwner.

(viii) The Aborigines and the land in 1788

37. The numbers of the Aboriginal inhabitants of Australian continent in
1788, the relationship between them and the landshoch they lived, and
the content of the traditional laws and customsctvigioverned them are still
but incompletely known or imperfectly comprehendBae following broad
generalizations must, however, now be accepteéysid real doubt or
intelligent dispute at least as regards signifieaets of the territory which
became New South Wales. As has been said, itas tlat the numbers of
Aboriginal inhabitants far exceeded the expectatioiithe settlers. The range
of current estimates for the whole continent isMeein three hundred
thousand and a million or even more. Under the lamaistoms of the
relevant locality, particular tribes or clans wezgher on their own or with
others, custodians of the areas of land from wthely derived their
sustenance and from which they often took thddatmhames. Their laws or
customs were elaborate and obligatory. The boueslafitheir traditional
lands were likely to be long-standing and defingte special relationship
between a particular tribe or clan and its land veasgnized by other tribes
or groups within the relevant local native systard was reflected in
differences in dialect over relatively short distas. In different ways and to
varying degrees of intensity, they used their hamas$ for all the purposes of
their lives: social, ritual, economic. They idergdiwith them in a way which
transcended common law notions of property or Es$sB. As was the case
in other British Colonies(260) See, e.g., Amodufiifd921) 2 AC, at p 404;
Sobhuza Il. v. Miller (1926) AC, at p 525, the ataiio the land was ordinarily
that of the tribe or other group, not that of adividual in his or her own
right.



38. In the context of the above generalizations ctbnclusion is inevitable
that, at the time of the establishment of the CploinlNew South Wales in
1788, there existed, under the traditional lawsustoms of the Aboriginal
peoples in the kaleidoscope of relevant local ansmkespread special
entitlements to the use and occupation of definadd of a kind which
founded a presumptive common law native title unlderdaw of a settled
Colony after its establishment. Indeed, as a gdinatian, it is true to say
that, where they existed, those established engttes of the Australian
Aboriginal tribes or clans in relation to traditeliands were no less clear,
substantial and strong than were the interestseofitdian tribes and bands of
North America, at least in relation to those pafttheir traditional hunting
grounds which remained uncultivated.

39. It follows from what has been said in earliartp of this judgment that the
application of settled principle to well-known fadeads to the conclusion
that the common law applicable to the Colony in8, #hd thereafter until
altered by valid legislation, preserved and pre@cthe pre-existing claims of
Aboriginal tribes or communities to particular ased land with which they
were specially identified, either solely or withhets, by occupation or use for
economic, social or ritual purposes. Under thedhthe Colony, they were
entitled to continue in the occupation or use okthlands as the holders of a
common law native title which was a burden upon r@aliiced the title of the
Crown. The Crown and those acting on behalf of ttev@ were bound by
that native title notwithstanding that the Crowimsnunity from action and
the fiction that the King could do no wrong preaddoroceedings against the
Crown to prevent, or to recover compensation fsnwmrongful infringement

or extinguishment. In accordance with the basiogipies of English
constitutional law applicable to a settled Colattng sovereignty of the British
Crown did not, after the act of State establishiregColony was complete,
include a prerogative right to extinguish by legigln or to disregard by
executive act the traditional Aboriginal rightsradation to the land which
were recognized and protected by the common lanuadegal rights. The
combined effect of (i) the personal nature of thoglets, (i) the absence of
any presumption of a prior grant to the Aborigitidé-holders, and (iii) the
applicable principles of English land law was thative title would be
extinguished by a subsequent inconsistent gratfieofelevant land by the
Crown which was not invalid on its face. That extirspment would,
however, involve a wrongful infringement by the @roof the rights of the
Aboriginal title-holders.

40. It is unnecessary for the purposes of thisnuelgt, and probably now
impracticable, to seek to ascertain what propomibine lands of the
continent were affected by such common law nattiest Obviously, the
proportion was a significant one. Conceivably, @&svhe whole.

(ix) The Australian cases



41. The only reported decision of an Australian tdirectly dealing with the
merits of an Aboriginal claim to particular tradmial tribal or communal
lands is Milirrpum v. Nabalco Pty. Ltd.(261) (19700) FLR 141. There, a
group of Aborigines representing native tribes sa@iining company and the
Commonwealth in the Supreme Court of the Northemnitdey claiming

relief in relation to the possession and enjoyneé@treas of land which had
initially been part of the Colony of New South Wal&he learned trial judge
(Blackburn J.) rejected the plaintiffs' claim ofhemon law communal native
title. The primary reason for that rejection wag thia Honour found that the
plaintiffs had not established, on the balancerobabilities, that their
predecessors had had the same links as themselihesrelevant areas of
land at the time of the establishment of New SM#ies. It is not necessary,
for present purposes, to examine the correctnetteaelevance of that
particular finding in the context of the evidenoeMilirrpum. The importance
of the case for present purposes lies in BlackBusnconclusion that, quite
apart from that finding, there were general reasdmsinciple which
precluded the plaintiffs' success. One was thaic&rihe of common law
native title had no place in a settled Colony exceyler express statutory
provisions. Another was that, under any such doetthe narrow and
somewhat rigid approach referred to in In re Sautfhodesia would be
appropriate and that the plaintiffs had failed stablish any pre-existing
interest in relation to the land which satisfied tequirement that it be of the
category of "rights of property".

42. It should be apparent from what has been wrdtsove that we disagree
with each of the above conclusions of general laceached by Blackburn
J. in Milirrpum. As has been seen, the doctrinpreBumptive common law
native title, which has long been recognized bydatramon law, is applicable
to a settled British Colony. As has also been séenyiew expressed in In re
Southern Rhodesia, to the effect that pre-existaitye interests are not
assumed to be recognized by the law of a Britisloi@ounless they fall
within the category of "rights of private propertyias not prevailed in
subsequent cases and should be rejected. Noneathelesist be
acknowledged that Blackburn J.'s ultimate concluiat the doctrine of
common law native title had never formed part efldw of any part of
Australia derives support from some general statgsnaf great authority in
earlier Australian cases. We turn to consider e fost important of those
cases. They are: Attorney-General v. Brown(262) 7184Legge 312, Cooper
v. Stuart(263) (1889) 14 App Cas 286, Williams wotney-General for New
South Wales(264) [1913] HCA 33; (1913) 16 CLR 40d Randwick
Corporation v. Rutledge(265) [1959] HCA 63; (1939p CLR 54.

43. In Attorney-General v. Brown, Williams v. Atteey-General for New
South Wales and Randwick Corporation v. Rutledge,finds strong support
for the broad proposition that, upon the settlenoéMew South Wales, the



unqualified legal and beneficial ownership of athdl in the Colony vested in
the Crown. Arguably, the judgment of the Supremar€of New South
Wales (Stephens C.J., Dickinson and Therry JA}torney-General v.
Brown is ambiguous in that their Honours confinleel proposition(266) See
(1847) 1 Legge, at p 318 to "waste lands" which thefyned(267) ibid., at p
319 as meaning "all the waste and unoccupied lahtie colony" (emphasis
added). Careful reading of the judgment seems,thawgever, to make plain
that implicit in it is the assumption that all ttaeds of the Colony were
relevantly unoccupied at the time of its establishtn

44. In Williams v. Attorney-General for New Southal¥s, Isaacs J., in the
course of a judgment dealing with the ownershifhefland of State
Government House in Sydney, identified as hisisgpoint "the
unguestionable position that, when Governor Phitbigeived his first
commission from King George 11l on 12 October 178& whole of the lands
of Australia were already in law the property of ing of England”(268)
(1913) 16 CLR, at p 439. It has been pointed outttia proposition is far
from "unquestionable” in so far as its identificatiof the time of
establishment of the Colony is concerned(269) S#meRs-Wray, op cit, p
631: "startling and, indeed, incredible". Be thaitamay, it is clear that Isaacs
J. regarded the proposition that, on the estabbsiiof New South Wales, the
unqualified legal and beneficial property in aktlands of the Colony vested
in the Crown as being clear beyond argument. Hisddds judgment also
made plain his view that the Aboriginal inhabitanégl no claims which
qualified or affected the absolute ownership of@mewn(270) See the
reference to Batman's Treaty: (1913) 16 CLR, at% 43

45. The question in Randwick Corporation v. Rutledgs whether the lands
used for Randwick Racecourse in Sydney fell witmnexemption from
rating under the Local Government Act 1919 (N.S.\Windeyer J., in the
course of a judgment with which Dixon C.J. and &it (and perhaps
Fullagar J.(271) See (1959) 102 CLR, at p 61) agrtated(272) ibid., at p
71 that from the first settlement of New South VEadé lands of the territory
lay in the grant of the Crown and, until grantnied "a royal demesne". His
Honour added(273) ibid that, "when in 1847 a batghenent ... challenged
the right of the Crown ... to dispose of land ia tolony, it was as a legal
proposition firmly and finally disposed of by Sitffed Stephen C.J.: The
Attorney-General v. Brown".

46. The other case, Cooper v. Stuart, was a deaithre Privy Council on
appeal from the Supreme Court of New South Waltethd course of
considering whether the rule against perpetuitssstieen applicable to a
reservation in an 1823 Crown grant of land in tlnéo8y, their Lordships
asserted(274) (1889) 14 App Cas, at p 291 thétedime of the
establishment of the Colony, it "consisted of attcd territory practically



unoccupied, without settled inhabitants or setided'. Their statement to that
effect was thereafter seen as authoritatively &stabg that the territory of
New South Wales had, in 1788, been terra nulliusmthe sense of
unclaimed by any other European power, but in theesef unoccupied or
uninhabited for the purposes of the law.

47. It is important to note that, in each of thta# cases, the reasoning
supporting one or both of the broad propositioas Mew South Wales had
been unoccupied for practical purposes and thairigealified legal and
beneficial ownership of all land in the Colony hested in the Crown,
consists of little more than bare assertion. Thestjan of Aboriginal
entitlement was not directly involved in any oftnand it would seem that no
argument in support of Aboriginal entitlement wdsanced on behalf of any
party. In three(275) Attorney-General v. Brown; Wdiins v. Attorney-
General for New South Wales; Randwick CorporatioRwtledge, and
arguably all, of them the relevant comments weiteolicta. Nonetheless,
the authority which the four cases lend to the prapositions is formidable.
Indeed, the paucity of the reasoning tends to esipadhe fact that the
propositions were regarded as either obvious orsetlled. Certainly, they
accorded with the general approach and practiteeofepresentatives of the
Crown in the Colony after its establishment.

(x) The "dispossession of the original Inhabitants"

48. The first days of the Colony were peaceful iias@as the Aboriginal
inhabitants were concerned. They received numagidissfrom the new
arrivals(276) See, e.g., Phillip's despatch of Miay1788, Historical Records
of New South Wales, vol.1, Pt 2, pp 128-129, 13%kylt@ave up, without
dispute, the lands initially occupied by, and imeection with, the penal
camp.

49. As time passed, the connection between diftdérigres or groups and
particular areas of land began to emerge. The Eargp®ok possession of
more and more of the lands in the areas near&stdney Cove. Inevitably,
the Aborigines resented being dispossessed. Ineghaghere was violence
as they sought to retain, or continue to use, thaditional lands.

50. An early flash point with one clan of Aborig;ndlustrates the first stages
of the conflagration of oppression and conflict @hwas, over the following
century, to spread across the continent to disgesdgegrade and devastate
the Aboriginal peoples and leave a national legdaynutterable shame. It
came in 1804 in the fertile areas surrounding oleet reaches of the
Hawkesbury River. The Aborigines were said to hiwveatened to set fire to
the settlers' wheat crops when they ripened. Gavd€mg summoned three
representatives of the Aborigines for questionifigey "readily came"(277)
ibid., vol.5, p 513. In his despatch of 20 Deceni#04 to Lord Hobart, King



reported(278) ibid that "they very ingenuously aessd that they did not like
to be driven from the few places that were lefttumbanks of the river, where
alone they could procure food; that they had gawendthe river as the white
men took possession of the banks; if they wentssonhite men's ground the
settlers fired upon them and were angry; thataf/tbould retain some places
on the lower part of the river they should be $atisand would not trouble
the white men. The observation and request appdsr $0 just and so
equitable that | assured them no more settleméoisdd be made lower down
the river." In an earlier despatch to King, Holdetl expressly
acknowledged(279) ibid., vol.4, p 684 the extenwkach the practice in the
Colony had departed from "the wise and humaneuostms" of his
"predecessors” and that the Aborigines had beendften” subjected to
"unjustifiable injuries”. In due course, King's asmnce that no more
settlements should be made lower down the riverdis®noured. While the
wrongs involved in the dispossession of the Abaegiwere acknowledged,
the underlying problems were left unaddressed.

51. Throughout the rest of the century, the whitgregriation of land
continued, spreading not only throughout the fer@gions of the continent
but to parts of the desert interior. There wereesoaserves established for
Aborigines and some reservations, increasinglyngeoin pastoral leases
protecting Aboriginal usufructuary access. On tteat front, however, land
was granted by the Crown or dedicated or resemenhéonsistent public
purposes without regard to Aboriginal claims. Aétmal power in relation to
domestic matters was transferred from the Imp&alernment in England to
the European Colonists on the other side of thedytnke Aborigines were
increasingly treated as trespassers to be driwefprbe if necessary, from
their traditional homelands. A dramatic illustrattiof the effect upon them of
the first one hundred and five years of Europeaitesant is provided by the
contrast between what Cook wrote in the EndeavbogsBook in August
1770 and what Captain Wharton F.R.S. wrote as redita transcription of
the Log Book in 1893. Cook had written of the Aboreg(280) See Captain
Cook's Journal, op cit, p 323:

"They live in a Tranquility which is not disturbed the
Inequality of Condition. The earth and Sea of tlogn
accord furnishes them with all things necessary fiar
... they live in a Warm and fine Climate, and engagry
wholesome Air, so that they have very little neéd o
Cloathing; ... in short, they seem'd to set no ¥alpon
anything we gave them; nor would they ever partwit
anything of their own ... This, in my opinion Arguibsit
they think themselves provided with all the necessaf
Life."



In his notes to that passage, Wharton was rouratigemnatory of the
"native Australians" and their habits. For pregamposes, however, the
significance of his comments lies in his portrayfhe state of affairs, as
regards the Aborigines and the land, which had ldped by 1893(281) ibid.,
pp 323-324:

"Their treachery, which is unsurpassed, is simplpaicome

of their savage ideas, and in their eyes is a farm

independence which resents any intrusion on thett,|

their wild animals, and their rights generally their

untutored state they therefore consider that arthode

of getting rid of the invader is proper. ... altgbu

treated by the coarser order of colonists as welalsks

to be extirpated, those who have studied them faaweed

favourable opinions of their intelligence. The meawage

side of their disposition being, however, so vargarent,

it is not astonishing that, brought into contadtwihite

settlers, who equally consider that they have lat tig

settle, the aborigines are rapidly disappearing.”

It should be stressed that the statement thaictheser order of colonists”
treated the Aborigines "as wild beasts to be exta@" was written in 1893
and was obviously a reference to free settlersatvansported convicts(282)
Transportation of convicts to the Australian Coleneaded in 1868. What the
extract makes plain is that the oppression angipine areas of the continent,
the obliteration or near obliteration of the Abamigs were the inevitable
consequences of their being dispossessed of thditibnal lands.

52. Only seven years later, the Australian AboBgiwere, at least as a matter
of legal theory, included among the people whdyling on the blessing of
Almighty God", agreed to unite in an indissolublen@nonwealth of
Australia(283) See the preamble to the Commonwedlth
AustraliaConstitutionAct (63 and 64 Vict ¢ 12). Théonstitutioncontained

but two references to them. Both were dismissiverave now been

removed. The first(284).51(xxvi)excluded them from the reach of the power
of the Commonwealth Parliament to make laws widipeet to the people of
any race. In a context where the courts had affirthe proposition that the
territory of New South Wales had been "practicaltiypccupied” in 1788 and
that the lands of the Colony were unaffected by @meyexisting traditional
claims, the second(285) s.127 was not all thatr®img. It had been adopted
by the framers of th€onstitutionwithout any dissent or, for that matter, any
real discussion. It provided that, "in reckoning ttumbers of the people of
the Commonwealth, or of a State or other part e @Gommonwealth,
aboriginal natives shall not be counted".



53. In the very early days, the explanation ofdlseegard of Aboriginal
claims and the resulting dispossession and comfiest have been that the
new arrivals were ignorant of the fact that, unaterexisting local law or
custom, particular tribes or clans had establighdlements to the
occupation and use of particular areas of landt €kplanation is not,
however, a plausible one in respect of later evémtseasingly, the fact that
particular tribes or clans enjoyed traditional #enents to the occupation and
use of particular lands for ritual, economic andi@gurposes was
understood. Increasingly, that fact was even ackeayed by government
authorities and in formal despatches(286) See,thgexamples given by
Reynolds, The Law of the Land, (1987), Chs.lll and'&us, on 14 March
1841, James Stephen, probably the most knowledgedbll the nineteenth
century permanent heads of the Imperial Coloniéic®fnoted on a despatch
received from South Australia(287) Colonial OffiRecords, Australian Joint
Copying Project, File N0.13/16, Folio 57:

"It is an important and unexpected fact that thadees

had proprietary rights in the Soil - that is, irrtpaular

sections of it which were clearly defined or welderstood

before the occupation of their country".

Two years later, Stephen wrote(288) ibid., File N&/34, Folio 106 (9 June
1843) of the "dispossession of the original Inreais".

54. Nor can it be said that it did not occur to litmg@erial and local authorities
that the dispossession of the Aboriginal inhabgamnight involve the
infringement of rights recognized by the common.latve story of the
development of South Australia, including the ieefive reservation in the
Letters Patent of 1836(289) Appendix to ReprintthefPublic General Acts
of South Australia 1837-1936, vol.8, pp 830-831tgctng "the rights of any
Aboriginal Natives (of South Australia) to the aatoccupation or enjoyment
in their own persons or in the persons of theicdadants of any land therein
now actually occupied or enjoyed by such Nativdsonstrates that the
contrary was the case(290) See, e.g., the sowfarsad to in Reynolds, op
cit, pp 103-120. Another example is apposite. Ifiig¥ins v. Attorney-
General for New South Wales(291) (1913) 16 CLR, 439, Isaacs J.
referred to Governor Bourke's Proclamation apprdaethe Colonial Office,
refusing to recognize Batman's 1835 Treaty withidical Aboriginal elders
for the purchase of a large tract of land on thereshof Port Phillip, as a "very
practical application” of the doctrine that the @nochad acquired full legal
and beneficial ownership of all the lands of AusreExamination of the
contemporary documents discloses that the purchabésined advice from
no less an authority than Dr. Stephen Lushingta2)X2®en a leader of the
English Bar and judge of the London consistory cand subsequently the
eminent English Admiralty Judge and a member ofltidicial Committee of
the Privy Council. In an Opinion dated 18 Janua#86(293) See HRA,



(1923), Series 1, vol.18, p 389 (emphasis added),.iBhington advised that
the purported grants of land by the Aborigines wer valid without the
consent of the Crown". He added(294) ibid that idendt think "that the right
to this Territory is at present vested in the Crobat'that it was "competent
to the Crown to prevent such settlements being rogdgritish Subjects, if it
should think fit". Presumably, Dr. Lushington wasagnizing the radical title
and associated right of pre-emption of the Crowrdolknowledging the
rights in relation to the territory of the Aborigihoccupants. When a copy of
Dr. Lushington's Opinion was forwarded to the tBecretary of State for the
Colonies, Lord Glenelg, he conceded(295) ibid.99 3he great weight
which is due to the deliberate judgment of Dr. Lagton on a question of
this nature" but dismissed Dr. Lushington's adwiceéhe specious ground that
he must have been "under a misapprehension of ebthe most material
parts of the case". It is perhaps relevant to roarthat, in an earlier despatch
to Bourke, Glenelg had written that, although mamgumstances had
contributed to render him anxious that the "Riglatisthe Aborigines "should
be studiously defended", to concede to them "agiyt to alienate to private
adventurers ... would subvert the foundation orciviail Proprietary rights in
New South Wales at present rest"(296) ibid., p 379.

55. Inevitably, one is compelled to acknowledgertiie played, in the
dispossession and oppression of the Aboriginethédywo propositions that
the territory of New South Wales was, in 1788 ,aemullius in the sense of
unoccupied or uninhabited for legal purposes aatlfthl legal and beneficial
ownership of all the lands of the Colony vesteths Crown, unaffected by
any claims of the Aboriginal inhabitants. Those @®pons provided a legal
basis for and justification of the dispossessidreylconstituted the legal
context of the acts done to enforce it and, wiileegted, rendered unlawful
acts done by the Aboriginal inhabitants to protesditional occupation or
use. The official endorsement, by administrativecpce and in judgments of
the courts, of those two propositions providedeheronment in which the
Aboriginal people of the continent came to be &dats a different and lower
form of life whose very existence could be ignof@dthe purpose of
determining the legal right to occupy and use ttraglitional homelands.

(xi) Should the propositions supported by the Aalgin cases and past
practice be accepted?

56. If this were any ordinary case, the Court wadtl be justified in

reopening the validity of fundamental propositioviich have been endorsed
by long-established authority and which have beeepted as a basis of the
real property law of the country for more than boedred and fifty years.

And that would be so notwithstanding that the corabieffect of Crown
grants, of assumed acquiescence in reservationdeghchtions and of
statutes of limitations would be that, as a pratticatter, the consequences of
re-examination and rejection of the two proposgiarould be largely, and



probably completely, confined to lands which remamder Aboriginal
occupation or use. Far from being ordinary, howgther circumstances of the
present case make it unique. As has been seefydh@opositions in
guestion provided the legal basis for the dispasgse®f the Aboriginal
peoples of most of their traditional lands. Thesaatd events by which that
dispossession in legal theory was carried intotmaceeffect constitute the
darkest aspect of the history of this nation. Tatam as a whole must remain
diminished unless and until there is an acknowlesigmof, and retreat from,
those past injustices. In these circumstances;thet is under a clear duty to
re-examine the two propositions. For the reasonshwlie have explained,
that re-examination compels their rejection. Thel$éaof this continent were
not terra nullius or "practically unoccupied" in887 The Crown's property in
the lands of the Colony of New South Wales wasgutite common law
which became applicable upon the establishmerteoColony in 1788,
reduced or qualified by the burden of the commennative title of the
Aboriginal tribes and clans to the particular arefland on which they lived
or which they used for traditional purposes.

(xii) The nature, incidents and limitations of #@mmon law native title of
Australian Aborigines

57. To a large extent, the nature, incidents anddtmans of the rights
involved in the common law native title of Austeali Aborigines appear from
what has been written above. It would, howevemsdesirable to identify
them in summary form at this stage of this judgment

58. Ordinarily, common law native title is a comraunative title and the
rights under it are communal rights enjoyed byil@etor other group. It is so
with Aboriginal title in the Australian States amlernal Territories. Since the
title preserves entitlement to use or enjoymeneutite traditional law or
custom of the relevant territory or locality, thentents of the rights and the
identity of those entitled to enjoy them must beegtained by reference to
that traditional law or custom. The traditional lawcustom is not, however,
frozen as at the moment of establishment of a GolBrovided any changes
do not diminish or extinguish the relationship betw a particular tribe or
other group and particular land, subsequent dewsdops or variations do not
extinguish the title in relation to that land.

59. The rights of an Aboriginal tribe or clan emtitlto the benefit of a
common law native title are personal only. The yment of the rights can be
varied and dealt with under the traditional lancostom. The rights are not,
however, assignable outside the overall nativeesystThey can be voluntarily
extinguished by surrender to the Crown. They caa bé lost by the
abandonment of the connection with the land ohleyeixtinction of the
relevant tribe or group. It is unnecessary, forghgoses of this case, to
consider the question whether they will be losth®/abandonment of



traditional customs and ways. Our present viewaas, tat least where the
relevant tribe or group continues to occupy orthedand, they will not.

60. The personal rights conferred by common lawedtile do not constitute
an estate or interest in the land itself. They atmguished by an unqualified
grant of an inconsistent estate in the land byQtmvn, such as a grant in fee
or a lease conferring the right to exclusive posises They can also be
terminated by other inconsistent dealings withlémel by the Crown, such as
appropriation, dedication or reservation for aromgistent public purpose or
use, in circumstances giving rise to third parghts or assumed
acquiescence. The personal rights of use and oconomainferred by
common law native title are not, however, illusofey are legal rights
which are infringed if they are extinguished, agaihe wishes of the native
title-holders, by inconsistent grant, dedicatiomaservation and which,
subject only to their susceptibility to being wrémty so extinguished, are
binding on the Crown and a burden on its title.

(xiii) Legislative powers with respect to common laative title.

61. Like other legal rights, including rights of pasty, the rights conferred by
common law native title and the title itself candsalt with, expropriated or
extinguished by valid Commonwealth, State or Tematdegislation
operating within the State or Territory in which thad in question is
situated. To put the matter differently, the rigate not entrenched in the
sense that they are, by reason of their naturerukthe reach of legislative
power. The ordinary rules of statutory interpre@atiequire, however, that
clear and unambiguous words be used before thdirbenimputed to the
legislature an intent to expropriate or extingwialuable rights relating to
property without fair compensation(297) See, d.ge Commonwealth v.
Hazeldell Ltd. [1918] HCA 75; (1918) 25 CLR 552, &63; Central Control
Board (Liquor Traffic) v. Cannon Brewery Company L{t919) AC 744, at p
752; Clissold v. Perry [1904] HCA 12; (1904) 1 CLB33 at pp 373-374
(affirmed (1907) AC 73): a case dealing with poseegtitle. Thus, general
waste lands (or Crown lands) legislation is ndtécconstrued, in the absence
of clear and unambiguous words, as intended toyapg way which will
extinguish or diminish rights under common law wvatitle. If lands in
relation to which such title exists are clearlyluated within the ambit of such
legislation, the legislative provisions conferriexecutive powers will, in the
absence of clear and unambiguous words, be codsénuas not to increase
the capacity of the Crown to extinguish or diminilsh native title. That is to
say, the power of the Crown wrongfully to extingutee native title by
inconsistent grant will remain but any liability thfe Crown to pay
compensatory damages for such wrongful extinguisiinvél be unaffected.
The executive acts of the Crown under Crown or wiastes legislation will
likewise be presumed not to have been intendednungate from the native
title. Thus, when Crown lands or waste lands aresteared to trustees to be



held upon trust for Aboriginal interests, it wik lpresumed, in the absence of
clear and unambiguous words, that the lands wégaded to be held by the
trustees for the holders of the common law nailleto the extent necessary
to enable enjoyment of their rights of occupatiod ase.

62. There are, however, some important constramth® legislative power of
Commonwealth, State or Territory Parliaments tongxtish or diminish the
common law native titles which survive in this caynin so far as the
Commonwealth is concerned, there is the requirefend 1 (xxxi) of

the Constitutionthat a law with respect to the acquisition of @y provide
"just terms". Our conclusion that rights under coonrfaw native title are true
legal rights which are recognized and protectethbylaw would, we think,
have the consequence that any legislative extihguesit of those rights
would constitute an expropriation of property,tie benefit of the underlying
estate, for the purposesb1(xxxi).An even more important restriction upon
legislative powers to extinguish or diminish comntaww native title flows
from the paramountcy of valid legislation of then@nonwealth Parliament
over what would otherwise be valid State or Teryitegislation. In

particular, as Mabo v. Queensland(298) [1988] HGA(&988) 166 CLR 186
has demonstrated, the provisions of eial Discrimination Act 1978Cth)
represent an important restraint upon State or tbeyriegislative power to
extinguish or diminish common law native title.

63. It is unnecessary and would be impracticabkegk to identify the extent
to which particular legislative provisions havearlg and unambiguously
extinguished or adversely affected common law ediile in different areas
of this country. That being so, the general comsabbut enforcement and
protection in the next section of this judgment imesessarily be read as
subject to the provisions of any valid applicalggislation.

(xiv) The enforcement and protection of common teative title

64. As has been seen, common law native title-nsltean eighteenth
century British Colony were in an essentially he4sl position if their rights
under their native title were disregarded or wrgrextinguished by the
Crown. Quite apart from the inherent unlikelihoddoch title-holders being
in a position to institute proceedings againstBhgsh Crown in a British
court, the vulnerability of the rights under nattitee resulted in part from the
fact that they were personal rights susceptibExtoguishment by
inconsistent grant by the Crown and in part fromithmunity of the Crown
from court proceedings. The vulnerability persisthie extent that it flows
from the nature of the rights as personal. On therdhand, as legislative
reforms increasingly subjected the Crown or a nahulefendant on its behalf
to the jurisdiction of the courts and to liabilityr compensatory damages for
a wrong done to a subject, the ability of natitle-holders to protect and
vindicate the personal rights under common lawedttle significantly



increased. If common law native title is wrongfudlytinguished by the
Crown, the effect of those legislative reformshigttcompensatory damages
can be recovered provided the proceedings for mgaare instituted within
the period allowed by applicable limitations praerss. If the common law
native title has not been extinguished, the faat the rights under it are true
legal rights means that they can be vindicatedgpted and enforced by
proceedings in the ordinary courts.

65. In a case where the Crown or a trustee apubbytehe Crown wrongly
denies the existence or the extent of an existimgneon law native title or
threatens to infringe the rights thereunder (eycarbinconsistent grant), the
appropriate relief in proceedings brought by (omlypresentative party or
parties on behalf of) the native title-holders wiltinarily be declaratory only
since it will be apparent that the Crown or thestee, being bound by any
declaration, will faithfully observe its terms. Euer relief is, however,
available where it is necessary to protect thetsighthe title-holders. One
example of such further relief is relief by wayigiinction(299) See, e.g.,
Nireaha Tamaki v. Baker (1901) AC, at p 578. Notatiimding their personal
nature and their special vulnerability to wronggutinguishment by the
Crown, the rights of occupation or use under comtawannative title can
themselves constitute valuable property. Actuahogatened interference
with their enjoyment can, in appropriate circums&s) attract the protection
of equitable remedies. Indeed, the circumstancescase may be such that, in
a modern context, the appropriate form of relighies imposition of a
remedial constructive trust framed to reflect th@dents and limitations of
the rights under the common law native title. Thagple of the common
law that pre-existing native rights are respectati @otected will, in a case
where the imposition of such a constructive trastarranted, prevail over
other equitable principles or rules to the extlat they would preclude the
appropriate protection of the native title in tlaeng way as that principle
prevailed over legal rules which would otherwisgédhprevented the
preservation of the title under the common lawparticular, rules relating to
requirements of certainty and present entitlemeprecluding remoteness of
vesting may need to be adapted or excluded toxttemtnecessary to enable
the protection of the rights under the native title

(xv) The annexation of the Murray Islands

66. It must now be accepted as settled(300) Seaidacv. The
Commonwealth [1981] HCA 60; (1981) 148 CLR 1 that Bhurray Islands
became, or are deemed to have become, part ofallbayCof Queensland on
1 August 1879 pursuant to the combined effect efithperial Letters Patent
of 10 October 1878, th@ueensland Coast Islands Act 1§Z®) and the
Proclamation of 18 July 1879(301) See Supplemetita@ueensland
Government Gazette, vol.25, No.10, 21 July, 18@@:Rroclamation was
made on 18 July, gazetted on 21 July and exprésga#e effect from 1




August of the Queensland Governor in Council. $fisaarguable, the Imperial
Letters Patent did not validly authorize the locat And Proclamation of
1879, any defect was retrospectively cured by thierial Boundaries Act
1895 (Imp)(302) See Wacando v. The Commonweal8ijla48 CLR at pp
16-18, 24-27, 28, 30; and note that the possildaace of the Pacific
Islanders Protection Acts 1872-1875 (Imp) appeattsmhave been adverted
to in Wacando. See, generally, Lumb, "The Torrest3slands: Some
Questions Relating to their Annexation and Stat(i€/90) 19 FLR 154.

67. Upon the annexation of the Murray Islands te€nsland, the law of
Queensland became applicable to them. For its thartaw of Queensland
traced back to the law of New South Wales, from sehterritory Queensland
had been carved by the Imperial Letters Patent addrin Council of 6 June
1859(303) Pursuant to 18 and 19 Vict ¢ 54 (Impg (tlew South
Wale<ConstitutionAct 1855). The power to separate the northernqrodf
New South Wales was first inserted in the Austratanstitutions Act 1842
(Imp), s.51, and continued in the Australian Caastns Act 1850 (Imp),
s.34 and the New South WalgsnstitutionAct 1855 (Imp) respectively.
Since the establishment of New South Wales in 1#&8¢e had been no
legislation enacted which expressly altered the@gs domestic law in
relation to the preservation and protection of gxisting native entitlements
to the occupation and use of land. Nor had theea lbay such legislation
enacted in Queensland after its establishmenCadany. There had been
some general statutes - Imperial and Colonial hngavith waste lands and
their disposition. In a context where, as has lssem, the rights of occupation
and use under common law native title can be "sgpbete as to reduce any
radical right in the Sovereign to one which onlyegxis to comparatively
limited rights of administrative interference"(304modu Tijani (1921) 2 AC,
at p 410, the settled rules of statutory constomctequired that the general
words of those provisions be construed as not daéno extinguish those
rights(305) See, e.g., the cases referred to #t(above). Accordingly,
where lands in respect of which common law naiile éxisted were
included in the "waste lands" affected by suchdiedion, the legislation
neither obliterated nor reduced the personal rightee native title-holders.
To the extent that general provisions in such lagmh would otherwise have
the effect of making the native title-holders tr@sgers on the relevant land,
those provisions must be read as inapplicabledsetimative title-holders. In
particular, the provisions of the Crown Lands Alieoia Act 1876 (Q.) did
not, of themselves, either extinguish existing camraw native title in
relation to the lands to which it applied or makem trespassers upon those
lands. On the other hand, such legislation didembtance the nature of
common law native title by diminishing or abolispitne capacity of the
Crown wrongfully to extinguish it by an inconsistgmant which was not
invalid on its face. After Federation, the powetltg Crown to deal with land



in Queensland and to extinguish native title bymgistent grant remained in
the Crown in right of the State.

68. It follows that, at the time the Murray Islanglsre annexed to the Colony,
it was a doctrine of the domestic law of Queenslasdt was of the domestic
law of New South Wales and the common law of Engyléimat pre-existing
native interests in relation to land were preseiaed protected. There was
nothing at all in the Proclamation of the Goveraonexing the Islands, or in
the associated Letters Patent and legislation, wdoalld even arguably be
suggested as evincing an intention to negativestinahg assumption of the
common law. To the contrary, the unavoidable infeeas that it was the
intention of the Crown that the existing entitlertgeof the native inhabitants
to the occupation and use of their traditional hiamés would be preserved
and protected. The question therefore arises wh#thee existing
entitlements were of a nature such as to founcharuan law native title.

(xvi) Traditional claims to land in the Murray |sids

69. The detailed findings of Moynihan J. of the Sumpe Court of Queensland
in relation to the issues of fact remitted to tt@trt unavoidably contain areas
of uncertainty and elements of speculation. Norle#ise they provide, for
present purposes, a sound basis for some genémalzan relation to native
entitlements to the occupation and use of landiwitie Murray Islands under
local law or custom at the time of their annexatmiQueensland. It suffices,
for the purposes of this judgment, to say thatMleeiam people lived in an
organized community which recognized individual &mahily rights of
possession, occupation and exploitation of idexttiireas of land. The
entitlement to occupation and use of land diffdrech what has come to be
recognized as the ordinary position in settledi®griColonies in that, under
the traditional law or custom of the Murray Islargjeéhere was a consistent
focus upon the entitlement of the individual or fignas distinct from the
community as a whole or some larger section df would seem that, with
the exception of the area used by the London Missjo8ociety, those
individual or familial entitlements under traditi@riaw or custom extended to
all the land of the Islands. It is true, as thered Solicitor-General for
Queensland submitted, that it is impossible totifieany precise system of
title, any precise rules of inheritance or any @eanethods of alienation.
Nonetheless, there was undoubtedly a local nayistesy under which the
established familial or individual rights of occtipa and use were of a kind
which far exceed the minimum requirements necedsdigund a
presumptive common law native title. In circumseswhere the strong
assumption of the common law was unaffected byth®f State annexing
the Islands, the effect of the annexation wastti@traditional entitlements of
the Meriam people were preserved. The radicaltttiall the lands of the
Islands vested in the Crown. The Crown's propryetstate in the land was,
however, reduced, qualified or burdened by the comlaw native title of the



Islanders which was thereafter recognized and piedeby the law of
Queensland. It is unnecessary to determine wh#ikdands of the Islands
became, upon annexation, Crown lands for the pegpokthe Crown Lands
Alienation Act. If they did, the common law natitrde of the Islanders was
not extinguished but remained a burden on the Wyidgrtitle of the Crown,
and any provisions of that Act which would have éfffect of modifying the
common law native title or restricting the righfsugse and occupation of the
Islanders were, to that extent, inapplicable.

(xvii) Post-annexation legislation and executivesac

70. In 1985, the Queensland Parliament enacte@teensland Coast Islands
Declaratory Act. In Mabo v. Queensland(306) [198&JA 69; (1988) 166
CLR 186, this Court held that the effect of that,Atcit had been wholly

valid, would have been retrospectively to extinguisom the time of
annexation in 1879, any rights, interests and danhich any of the Meriam
people might have had in relation to land in tHands. The Act was,
however, held by the Court to be invalid, by reagbimconsistency

with s.10(1)of theRacialDiscrimination Act 1975Cth), to the extent that it
purportedly extinguished any traditional nativeetif the Murray Islanders.

In the present case, the defendant State of Quewhkshs conceded that any
native title to the occupation and use of landh@Murray Islands which
survived annexation has not been extinguished bgexjuent legislation. That
concession was rightly made since, putting to ahe the purported
extinguishment by the Queensland Coast Islandsalbsory Act, there is no
provision of any other relevant statute which cquioperly be construed as
evidencing a legislative intent to extinguish tlghts of the Murray Islanders
under the common law native title which preservaditional entitlements.

71. After 1879, there were some dealings with tadipular areas of Murray
Islands land which set them apart from the otheadeof the Islands. One of
those areas was the subject of a series of leggég ICrown to the London
Missionary Society. The current "lessees" of tmatare the trustees of the
Australian Board of Missions. The parties interesteid are not before the
Court and the general comments made hereundeatioreto land in the
Murray Islands should not be understood as appédalthat area of land.
The second area, consisting of the whole of thedislaf Dauer and Waier,
was the subject of a purported twenty-year Crowasdego two non-Islanders
for the purpose of establishing a sardine factdhys lease recognized and
protected usufructuary rights of the Murray Islasdend was subsequently
forfeited. It would seem likely that, if it was va| it neither extinguished nor
had any continuing adverse effect upon any rightdwray Islanders under
common law native title. It is, however, appropeitd leave the question of
the validity and possible effect of that lease luaribther day.



72.In 1882, a "reservation from sale" of the laafithe Murray Islands was
purportedly made pursuant to the provisions ofGh@wvn Lands Alienation
Act 1876 (Q.). The instrument of reservation hasbeen located. Its validity
is open to doubt since it is arguable that the @rbands Alienation Act was
inapplicable to lands within a territory which wast annexed to Queensland
until after its enactment. Be that as it may, themothing to suggest that the
instrument of reservation contained anything whichuld have the effect of
extinguishing the common law native title of Murdajanders to lands within
the Islands.

73. It is unnecessary to trace in detail the hystdrsubsequent Crown lands
legislation in Queensland. It was argued on bedfalie plaintiffs that the
lands of the Murray Islands had remained rightidetthe provisions of the
Land Act 1910 (Q.). The preferable view is, howeteat, by one course or
another, the Murray Islands were initially withhretdefinition of "Crown
Lands" for the purposes of that Act(307) See thendiein of "Crown land" in
s.4 and the provisions of s.180(3). Section 186{1ihe Land Act 1910
authorized the Governor in Council to reserve aron® land required for
"public purposes”, which by definition included "@iginal reserves"(308)
s.4, from sale or lease. In 1912, the Governoraaril permanently reserved
and set apart the Murray Islands "for use of therf&gfinal inhabitants of the
State". Section 181 of the Land Act authorized tlgdenor in Council,
without issuing any deed of grant, to place anyl leeserved for any public
purpose under the control of trustees. In 1939Gbeernor in Council placed
the Murray Islands reserve under the control cftres without specifically
declaring any particular trust upon which it waklh&he effect of subsequent
legislative provisions is that the reservationh&f Murray Islands and the
appointment of trustees continue in force as if enawder the presently
operative provisions of the Land Act 1962 (Q.). Hoere by reason of that
reservation, the lands included in the Murray Igkareserve are not "Crown
lands" for the purposes of the Land Act 1962 sinBe&that Act excludes,
from its definition of "Crown land", any land "wthas, for the time being ...
reserved for ... public purposes" and the definitd "public purposes”
includes "Aboriginal reserves"(309) s.5.

74. None of the above-mentioned executive actstmadffect of
extinguishing the existing rights of Murray Islanslender common law
native title. The reservation from sale or lease Ufge of the Aboriginal
inhabitants of the State" should clearly be comrstras intended to protect,
rather than extinguish, any existing native righfteccupation and use. The
placing of the lands of the Murray Islands undercbntrol of trustees must
likewise be construed as intended to safeguare@rdtlan extinguish those
existing rights. It follows that the common law imattitle of Murray Islanders
in relation to land in the Murray Islands survivesthe light of what has been
said previously in this judgment, the identity affilial or individual title-



holders and the content of the rights possesseslation to particular land
fall to be determined by reference to local laveastom.
(xviii) Relief

75. Subsequent to the completion of the argumkeatfitstnamed plaintiff,

Mr. Eddie Mabo, died. The secondnamed and thirdngotaeatiffs, Mr.

David Passi and Mr. James Rice, remain as compefantiffs. Each of them
claims to be a native title-holder in relation amdl on Mer Island and to have
an interest in that land.

76. It would be inappropriate for this Court tolsé® define the rights of any
plaintiffs in the absence of other persons who e competing claims to
the relevant areas of land. Each of Mr. Passi andRide has, however,
standing to seek and obtain more general declgregbef against the
defendant State of Queensland in relation to tlestpn whether all existing
entitlements to land within the Murray Islands wexre the defendant State
claims, extinguished upon annexation of the Island3ueensland. In these
circumstances, the answers to the questions res@wée Full Court and
any declaratory relief should be confined to dextlans:

1. That, upon the annexation of the Murray Islaieds
Queensland, the radical title to all the landshim t

Murray Islands vested in the Crown in right of Btate

of Queensland;

2. That, putting to one side the London Missiorfaogiety
land and subiject to the effect of the grant offdréeited
Crown lease of the islands of Dauer and WaierCitoevn's
ownership of lands in the Murray Islands afterithei
annexation to Queensland was qualified and redoged
communal native title of the Murray Islanders te tand of
the Islands which was preserved and protecteddgdammon
law;

3. That the entitlement of particular Island faeslior
individuals with respect to particular land undsattcommon
law communal title falls to be determined by refex@to
traditional law or custom;

4. That, apart from the effect of the leases ofLibvedon
Missionary Society land and of the forfeited Crowase of
the islands of Dauer and Waier, the common lawadiile
of Murray Islanders in respect of land in the Islahas not
been extinguished by subsequent legislation orugkecact;
5. That the lands of the Murray Islands are nobV@r lands”
for the purposes of the Land Act 1962 (Q.); and

6. That the rights under that common law natie &te true
legal rights which may be enforced and protectetéggl



action and which, if wrongfully extinguished (e.qy,

inconsistent grant) without clear and unambiguadatitory

authorization, found proceedings for compensatarpabes.

We would reserve liberty to apply to the plaintifiés further relief including,
if the circumstances justified it, injunctive rélend/or declarations of a
remedial constructive trust.

77. It should be mentioned that the plaintiffs adsaght a declaration that any
future grant by the Governor in Council of landshdarray Island in
purported pursuance of the Land Act 1962 would bawial by reason of the
provisions ofss.9and10 of theRacial Discrimination Act 1978Cth). In our
view, it has not been shown that such a declaraiararranted. For one
thing, the material before the Court does not distathat there exists any
intention to make such a grant. For another, tfexebdf this judgment is that
any such deed of grant would, if it had the effdatxtinguishing the rights of
the Murray Islanders under common law native thike wrongful unless it
was clearly and unambiguously authorized by a valigctment of the
Queensland Parliament. There is no basis upon whélourt could
properly conclude that the Queensland Governmdikialy, in the absence of
such clear and unambiguous legislative authorigatminfringe the rights of
Murray Islanders by such an inconsistent deed aritgif such clear and
unambiguous legislation was purportedly enactedpiild be necessary to
examine its operation to determine whether it waslid by reason of
inconsistency with the Racial Discrimination Act7H

78. There are two further matters which should betioeed. The first is that
we are conscious of the fact that, in those pdrtisi® judgment which deal
with the dispossession of Australian Aborigines,hage used language and
expressed conclusions which some may think to isuaily emotive for a
judgment in this Court. We have not done that oheotto trespass into the
area of assessment or attribution of moral gugtw® have endeavoured to
make clear, the reason which has led us to desenitoeexpress conclusions
about, the dispossession of Australian Aborigimesnrestrained language is
that the full facts of that dispossession are ibicat importance to the
assessment of the legitimacy of the propositioasttie continent was
unoccupied for legal purposes and that the ungedliegal and beneficial
ownership of all the lands of the continent vesiethe Crown. Long
acceptance of legal propositions, particularly lggapositions relating to real
property, can of itself impart legitimacy and pret# challenge. It is their
association with the dispossession that, in ouw yvprecludes those two
propositions from acquiring the legitimacy whicleithacceptance as a basis
of the real property law of this country for moham a hundred and fifty years
would otherwise impart. The second further mattéhag, in the writing of

this judgment, we have been assisted not only &yrtaterial placed before us
by the parties but by the researches of the mamylas who have written in



the areas into which this judgment has necessagityured. We acknowledge
our indebtedness to their writings and the facdt tli own research has been
largely directed to sources which they had alraddtified.

DAWSON J. In 1879 the Murray Islands (comprisingrMeauer and Waier),
which lie between Australia and New Guinea in To8&sit, were annexed
by the Colony of Queensland(310) See U.K. LettetsriRalated 10 October
1878; Proclamation of 18 July 1879; Queensland Gowent Gazette, 21
July 1879; and th@ueensland Coast Islands Act 18@®). The Colonial
Boundaries Act 1895 (Imp) (58 and 59 Vict ¢ 34) oed any doubts about
the effectiveness of these measures by authoriamgcorporation of the
Murray Islands into Queensland retrospectively. &se Wacando v. The
Commonwealth [1981] HCA 60; (1981) 148 CLR 1 and babQueensland
[1988] HCA 69; (1988) 166 CLR 186, at pp 235-23603dnislands thereupon
became part of the colony and were proclaimed teulbgect to the laws in
force in Queensland. Although the letters patentiwhuthorized the
Governor of Queensland to proclaim the annexatroniged that the
application of Queensland laws to the islands miightodified, there was no
modification and upon annexation the laws in farc®ueensland were
applied in their entirety.

2. The annexation of the Murray Islands is not mm&stioned. It was an act
of state by which the Crown in right of the ColarfyQueensland exerted
sovereignty over the islands. Whatever the justiion for the acquisition of
territory by this means (and the sentiments ofiheteenth century by no
means coincide with current thought), there candodoubt that it was, and
remains, legally effective.

3. The plaintiffs are Murray Islanders and memiodéithe Meriam people.
Each of them claims rights in specified parcelsaatlion the Murray Islands.
The basis of their claims is, alternatively:

(a) their holding the land under traditional natiiie;

(b) their possessing usufructuary rights over #melj or

(c) their owning the land by way of customary title

The plaintiffs contend that their rights are of ackthat have been enjoyed by
the Meriam people since time immemorial. They say these rights were not
extinguished upon the assumption of sovereigntthbyCrown over the
Murray Islands at the time of annexation. And, whiie plaintiffs
acknowledge that the traditional land rights forafhthey contend are of a
kind which may be extinguished at any time by thev@, they say that they
can only be extinguished by clear and unequivoci@bm@ so that, in effect,
specific legislation is required. Thus the plaigtiffeny that the rights which
they claim can be extinguished by manifest polieytiee part of the Crown. In
particular, the plaintiffs deny that the Queensl@ndwn lands legislation,



which is of a kind found in all States of Austraissufficient to extinguish
traditional land rights. The plaintiffs say that @ewn has taken no steps,
other than by the Queensland Coast Islands DeatsirAtt 1985 (Q.), to
extinguish their traditional land rights. That Aathich amongst other things
declared that upon annexation the Murray Islande wested in the Crown in
right of Queensland freed from all other rightssviseld by a majority in
Mabo v. Queensland(311) [1988] HCA 69; (1988) 16686 upon certain
assumptions to be invalid, in the sense of inoperatinders.1090f

the Constitutionby reason of its inconsistency with tRacialDiscrimination
Act 1975(Cth). It is implicit in the plaintiffs’ case thdiecause any further
legislation to extinguish their rights in the lawduld be inconsistent with the
Racial Discrimination Act, they are, while that Astin force, secure in their
enjoyment of those rights.

4. The plaintiffs also claim that the Crown, fasrr extinguishing their rights,
has recognized them. In this respect the plainidisit to the reservation of
the Murray Islands by the Crown for the use or fienéthe aboriginal
inhabitants of the State. They say that the reservaf these islands shows
that they were not intended to be opened up folessnt or to be the subject
of Crown grants which, they freely concede, woultinguish any traditional
land rights.

5. The defendant argues that if the traditionadl laghts claimed by the
plaintiffs ever existed, they were extinguishedrirthe moment of
annexation. It contends that those rights couldhawe survived the assertion
of sovereignty by the Crown unless they were remsghin some way. The
defendant argues that not only were any tradititaral rights over the
Murray Islands not recognized, but they were exiisiged by the exercise of
a clear governmental policy which existed at theetof annexation and has
continued since then. The defendant does not comibendf there are
traditional land rights that survived the assumpbd sovereignty, they have
been subsequently extinguished.

6. One thing is clear - | do not understand itawehbeen contested by the
plaintiffs - and that is that, upon annexation, witeénate title to the lands
comprising the Murray Islands vested in the CroWms was a necessary
consequence of the exertion of sovereignty by tlwev@ for, under the
system of law which the Crown brought with it, tiémate title to land -
sometimes called the absolute or radical titlesides in the Crown. The law
that the Crown brought with it was the common la,aat common law, land
is not the subject of absolute ownership other thathe Crown(312) See
Williams, "The Fundamental Principles of the Predew of Ownership of
Land", (1931) 75 The Solicitors' Journal 843, atlg;ather, it is the subject
of tenure. That notion may for most purposes b@sibrical rather than
practical interest, for the fee simple which mayabgquired under the Crown



carries with it all the advantages of absolute awim@. But it is fundamental
in any consideration of the acquisition of teritsuch as is required by this
case. Thus it was that upon annexation of the Musiands the Crown
became the absolute owner of the land and suctsraghothers might have in
it must be derived from the Crown and amount toetbimg less than
absolute ownership. The notion that only the Crtnas the radical title stems
from the feudal system of land tenure but, as S$teph pointed out in New
South Wales v. The Commonwealth(313) [1975] HCA@®S8;75) 135 CLR
337, at pp 438-439, it does not much matter whathmaw be regarded in that
way or whether it be regarded as a prerogative egbompanying the
exertion of sovereignty. The result is the samenugnnexation the lands
annexed became the property of the Crown and ghysrin the land that the
plaintiffs have must be held under the Crown.

7. The main thrust of the plaintiffs' case is, hoeare that following the
annexation of the Murray Islands no formal granamfnterest in land to the
Meriam people was necessary for their existing@ss in the land to
continue, notwithstanding that from the time of exettion they held their
interests under the Crown. Further, the plainti#gy that the continuation of
their rights was dependent upon any positive actadgnition by the Crown,
although they contend that, in any event, there lien acts of recognition
by the Crown and, later, the Queensland legislatadeed, the plaintiffs
argue that their rights are presumed to contines @v the absence of some
positive act of recognition. In other words, thaipliffs argue that if the
continuation of the rights of the Meriam peopleséirg in the land prior to
annexation requires some form of recognition, thabgnition need not be
express but may be established by acquiescence.

8. There is ample authority for the propositiort th& annexation of land does
not bring to an end those rights which the Crownosles, in the exercise of
its sovereignty, to recognize. This is so whetherassumption of sovereignty
is by way of conquest, cession or annexation, dhbyoccupation of territory
that is not at the time held under another sovardige law was summarized
by the Privy Council in Vajesingji JoravarsingjiSecretary of State for
India(314) (1924) LR 51 Ind App 357, at p 360:

"(W)hen a territory is acquired by a sovereignestat the
first time that is an act of state. It matters notv the
acquisition has been brought about. It may be Ilnggest,
it may be by cession following on treaty, it maydye
occupation of territory hitherto unoccupied by eagnized
ruler. In all cases the result is the same. Anyplnitant

of the territory can make good in the municipal @su
established by the new sovereign only such righthat
sovereign has, through his officers, recognize@dhSu



rights as he had under the rule of predecessoiishava

nothing."

Their Lordships went on to point out that in thategashich was a case of the
acquisition of territory by cession(315) ibid. paB61.:

"The moment that cession is admitted the appellants
necessarily become petitioners and have the orsi®na
them of showing the acts of acknowledgment, whigle them
the right they wish to be declared. ...

The whole object accordingly of inquiry is to see

whether, after cession, the British Governmentdusferred
or acknowledged as existing the proprietary righich the
appellants claim."”

9. In Secretary of State for India v. Bai Rajba &rivy Council was
concerned with the cession of territory previoustgler native rule and said
of the members of the class of persons (the kaylmte of whom was the
respondent's ancestor(316) (1915) LR 42 Ind App 22p,237:

"The relation in which they stood to their nativeeigns
before this cession, and the legal rights theyyagainder
them, are, save in one respect, entirely irrelexzatters.
They could not carry in under the new regime thalleg
rights, if any, which they might have enjoyed unther

old. The only legal enforceable rights they coudadn

as against their new sovereign were those, andtbasg,
which that new sovereign, by agreement expressadpbied,
or by legislation, chose to confer upon them. Qfrse

this implied agreement might be proved by circumisha
evidence, such as the mode of dealing with thenchwtiie
new sovereign adopted, his recognition of theirradts,
and express or implied election to respect thembanioound
by them, and it is only for the purpose of detetingn
whether and to what extent the new sovereign lasyrezed
these ante-cession rights of the kasbatis, andlbated

or agreed to be bound by them, that the considerafi

the existence, nature, or extent of these rightsines a
relevant subject for inquiry in this case."”

10. And in Secretary of State for India v. Sardast@m Khan the Privy
Council again dealt with what was in effect a cais®if territory by the
passing over of sovereignty to the Government diainLord Atkin,
delivering the judgment of their Lordships, obsei(34.7) (1941) AC 356, at
p 371:



"It follows, therefore, that in this case the Goweent

of India had the right to recognize or not recogrilze

existing titles to land. In the case of the lamdsuit

they decided not to recognize them, and it folloneg the

plaintiffs have no recourse against the Governnmetite

municipal courts."

In making this observation, his Lordship declinedaccordance with the
authorities, to embark upon any consideration aftivér the decision was just
or unjust, politic or impolitic(318) ibid., at p 37see also Cook v. Sprigg
(1899) AC 572, at p 579.

11. Amodu Tijani v. Secretary, Southern Nigeria(3@®21) 2 AC 399 is a
case in which the Crown did accord recognitiongbts existing prior to the
assumption of sovereignty by the Crown. In thataaetain territory,
comprising the colony of Lagos, was ceded by thed(eKectively the King
of Lagos) to the British Crown and the issue to éenined was the basis
for the calculation of compensation for land whehs taken for public
purposes under the Public Lands Ordinance 1903:afdlony. The cession
itself was made on the footing that the rights moiperty of the inhabitants
were to be fully respected, although there wasaubtthat the radical title to
the land vested in the British Crown at the timeedgsion(320) ibid., at p 407.
These rights included the seigneurial rights of'thieite cap chiefs" to
receive rent or tribute from the occupiers of latidtted to them by the
chiefs, the rights of the white cap chiefs to fanénds held individually by
them and the communal usufructuary right of the tyens of the native
community to communal lands(321) ibid., at pp 410:4n the Divisional
and Full Courts below the white cap chiefs werel mglt to have absolute
ownership of the communal lands but only to haf@a of seigneurial right
in relation to them (Amodu Tijani v. Secretary, Swrh Provinces (1914-
1922) 11l Nig LR 24). This arrangement of itself wduiave conferred no
rights upon those inhabitants because the municgqats cannot enforce
obligations under a treaty against the sovereighitllid afford some
evidence of the recognition of those rights byribes sovereign. There was,
however, other evidence of recognition of thoshtagFor example, the
native inhabitants were assured that it was thkedaentention of the British
Government to secure them in the possession tfatl rights and privileges
existing at the time of the cession(322) ibidp@a406-407; see also Amodu
Tijani v. Secretary, Southern Provinces (1914-192Xig LR, at p 29
(Divisional Court). Moreover, in so far as the veh@iap chiefs' seigneurial
rights were concerned, the lower courts notedtti@British Government was
apparently aware of their continued exercise @#ssion and did not prevent
this, although it sometimes disregarded thesegilgit for example, granting
the land away to others(323) Amodu Tijani v. Secyetdouthern Provinces
(1914-1922) 11l Nig LR, at pp 29-30 (Divisional Gauand at p 45 (Full
Court). Finally, the Privy Council considered thia¢ system of Crown grants



applying in the colony was not introduced with ewito altering substantive
titles already existing but to define properly thassibstantive titles and to
facilitate a system of conveyancing(324) Amodu TijarSecretary, Southern
Nigeria (1921) 2 AC, at pp 404, 407-408. In thersewf its judgment the
Judicial Committee of the Privy Council noted ttreg precise incidents and
nature of the rights held by the native inhabitaritdhe land (whether
individually or communally) depended on the paftacweircumstances and
that "(a)bstract principles fashioned a priori aféut little assistance, and are
as often as not misleading”(325) ibid., at p 404e Privy Council went on to
conclude that the radical title to the land, whigds then in the Crown as a
result of the cession, was "throughout qualifiedhsy usufructuary rights of
communities, rights which, as the outcome of dediteepolicy, have been
respected and recognized"(326) ibid. In reachimgadbnclusion, the Privy
Council noted that "(a) mere change in sovereigntpot to be presumed as
meant to disturb rights of private owners"(327¥ibat p 407.

12. The Privy Council was again concerned with gmsion of land to the
British Crown in the former colony of Lagos in Adeka Oyekan v.
Musendiku Adele(328) (1957) 1 WLR 876. Lord Dennideglivering the
judgment of the Judicial Committee of the Privy @oilj recognized(329)
ibid., at p 880 that the treaty of cession wasarhstate by which the
British Crown acquired full rights of sovereigntyey Lagos. He continued:

"The effect of the Act of State is to give to thetiBh

Crown sovereign power to make laws and to enfdrem

and therefore the power to recognize existing sight

or extinguish them or to create new ones. In ctaler

ascertain what rights pass to the Crown or arénedaoy

the inhabitants, the courts of law look, not to titeaty,

but to the conduct of the British Crown."

His Lordship went on to say that in inquiring whights are recognized there
is one guiding principle, namely:

"The courts will assume that the British Crown irdehat
the rights of property of the inhabitants are tduly
respected".

His Lordship then expounded a second proposition:

"Whilst, therefore, the British Crown, as Sovergigan
make laws enabling it compulsorily to acquire lamd
public purposes, it will see that proper compeosais
awarded to every one of the inhabitants who hasdbye
law an interest in it: and the courts will declére
inhabitants entitled to compensation accordindpéart



interests, even though those interests are ofdadmiRnown

to English law".

For the latter of these two propositions, Lord Dagrcited as authority
Amodu Tijani v. Secretary, Southern Nigeria. Of @auin Lagos there was
legislative provision for the payment of compermafior the compulsory
acquisition of such land. There is, however, noegalnproposition to be
found, either in law or in history, that the Croigregally bound to pay
compensation for the compulsory acquisition of landny interests in it by
the exercise of sovereign rights. The first propasi- the guiding principle -
may express sentiments which had emerged by thenmedeenth century,
but whether, in any particular case, a change wérgignty is accompanied by
a recognition or acceptance by the new sovereigmesexisting rights is a
matter of fact. There is no basis for a generalymgsion either for or against
recognition or acceptance by the new sovereignesegisting rights,
although a presumption in favour of their recogmtmay be raised in the
interpretation of a treaty of cession(330) Amodaiijv. Secretary, Southern
Nigeria (1921) 2 AC, at p 407.

13. In any event, whether or not there is any prgsive recognition of native
interests in land upon a change in sovereignty lbealttle more than a matter
of emphasis upon which there is some variancedrc#ises. Once it is
accepted, as | think it must be, that recognitibthese interests by the Crown
may be a matter of inference from all the factsluding mere acquiescence,
it is obvious that if, following a change in sovigray, the new sovereign
allows native occupation and use of the land tdinae undisturbed, that may
afford some foundation for the conclusion that soative interests (if any) in
the land as may have existed prior to the assumpfisovereignty are
recognized by the Crown. Of course, these interesgl not correspond with
title to land as known to the sovereign under vs daw(331) ibid., at pp 402-
404 - for example, the interests by virtue of whenhd was occupied by the
natives of Lagos was held to be communal(332) ikidpp 409-410 and this
is not a form of title to land that is known to tBatish Crown under English
law. On the other hand, if native interests in lanel not recognized at all by
the new sovereign, they will be extinguished attitme sovereignty is
assumed. But, in the end, the question whethenatiye interests in the land
have been extinguished by an assumption of sovdyeig a question of fact
which can only be determined by reference to theaunding circumstances.

14. There may be circumstances which render it isiptesto draw any
inference of recognition of native interests indaven where there is no
interference with the continued native occupatibland following a change
in sovereignty. For example, in In re Southern Risma(333) (1919) AC 211
the Privy Council considered lands in Southern Ris@lover which the
sovereign ruler was at one time a chief known asehgula. A charter had
been issued which incorporated the British SoutticAfCompany for



commercial purposes and gave it wide administrggosgers. After hostilities
Lobengula fled and his rule came to an end, andttiteisompany, in 1894,
became the effective ruler by conquest on behali@Crown. Amongst the
powers exercised by the company was the powerattt ¢jtle to land in the
name of the Crown. Upon the question of the rec¢amgnof native title, Lord
Sumner, delivering the judgment of the Board, §idj ibid., at pp 234-235:

"According to the argument the natives before 1888
owners of the whole of these vast regions in sustnse
that, without their permission or that of their Kiand
trustee, no traveller, still less a settler, caadd

much as enter without committing a trespass. Iffs®,
maintenance of their rights was fatally inconsisteith
white settlement of the country, and yet whitelsetéent
was the object of the whole forward movement, psved by
the Company and controlled by the Crown, and thatab
was successfully accomplished, with the result ttat
aboriginal system gave place to another presciilydtie
Order in Council.

This fact makes further inquiry into the naturehod t

native rights unnecessary. If they were not inrthteire

of private rights, they were at the disposal of@mewn
when Lobengula fled and his dominions were congijefe
they were, any actual disposition of them by thev@r upon
a conquest, whether immediately in 1894 or fouryéater,
would suffice to extinguish them as manifestingraantion
expressly to exercise the right to do so. The Ma&hnd
Order in Council of 1894 and the Southern Rhod@sder in
Council of 1898 provided for native reserves, withihich
the tribal life of the natives might be continuediar
protection and control, and to the rest of the tigutne
Company's officers and white men were admittedpeddently
of any consent of the natives. The Company's dimma

by grant are unquestionably valid, yet the nathag no
share in them. The ownership of the reserves wésast
administratively, vested in the Company under thetlgern
Rhodesian Native Regulations promulgated by thdéaHig
Commissioner in 1898, and with the consent of then@
other dispositions of those reserves can be madecby
Company from time to time. By the will of the Crowand

in exercise of its rights the old state of thinghatever

its exact nature, as it was before 1893, has passay

and another and, as their Lordships do not doutxfter
has been established in lieu of it. Whoever nowsthe
unalienated lands, the natives do not."



These unalienated lands consisted partly of natiserves, partly of land in
the company's own occupation and partly of coualiygether waste and
unsettled(335) ibid., at p 213. Thus the circumstarstrrounding or
following the assumption of sovereignty (in thaseaby conquest) indicated
that even though the occupation of the nativesnudchecessarily been
physically disturbed, their pre-existing rightsdity) had nevertheless not
been accepted by the Crown and so had not beegrieed by it.

15. The recognition of native interests in landdwling the exercise of
sovereignty by the Crown is sometimes describdddeasecognition of the
continued existence of those interests. The vesiirige radical title in the
Crown upon the assumption of sovereign authorjtitasvever, incompatible
with the continued existence in precisely the séona of any pre-existing
rights. Necessarily the pre-existing rights werlg lod a former sovereign or
in the absence of any sovereign at all. After then@ has assumed
sovereignty and acquired the radical title to tred| any pre-existing "title"
must be held, if it is held at all, under the Crowhis new title is therefore
not merely the continuation of a title previousBldy notwithstanding that it
may be identifiable by reference to the previotis.tlf the new title is to be
held under the Crown, the Crown must obviously ptiteSuch acceptance
may be by way of acquiescence in the continuedpmooey of land by the
aboriginal inhabitants and, if the native interests accepted in this manner
by the Crown, the nature of those interests cam ¢timy be determined by
reference to the nature of the former occupanaheyaboriginal inhabitants.
The appearance (although not the fact as a mattawdis, then, that these
native interests continue undisturbed. In this setay be true to say that
positive recognition of native interests by thevands unnecessary for their
continued existence and that what appear to berdift views upon the
subject are, on analysis, fundamentally the same.

16. In my view this explains the conclusion of Hal(Spence and Laskin JJ.
agreeing) in Calder v. Attorney-General of BritiSbhlumbia that traditional
native title is not dependent upon a grant to cogaition of rights in the
native inhabitants(336) (1973) 34 DLR (3d) 145, 2t because such title is
not dependent upon a treaty, statute or other fagmarnment action(337)
ibid., at p 200; see also United States v. Sant@dedic Railroad Co. (1941)
314 US 339, at p 347; Narragansett Tribe v. SoutRéde Island Land
Development Corp (1976) 418 F Supp 798, at p 8@mldt of Baker Lake v.
Minister of Indian Affairs (1979) 107 DLR (3d) 51&t p 541; Delgamuukw
v. British Columbia (1991) 79 DLR (4th) 185, at p52&uerin v. The Queen
(1984) 13 DLR (4th) 321, at p 336. But if what Halimeant was that
traditional native title somehow survived the exeriof sovereignty by the
Crown independently of any recognition of it by ewn (accepting that
mere acquiescence might, depending upon the citemees, provide the
necessary recognition), | am unable to agree.



17. What | have said is not inconsistent with tredlA\@stablished principle

that the municipal courts have no jurisdiction mdegtain a challenge to an act
of state and, in particular, that obligations assdimy one sovereign to
another, as in a treaty, cannot be enforced by cipaiicourts(338) See
Secretary of State for India v. Kamachee Boye SaliaB59) 13 Moo 22, at
pp 75, 86 (15 ER 9, at pp 28-29, 32-33); Doss vredaxy of State for India in
Council (1875) LR 19 Eg. 509, at pp 534, 535; Coogprigg (1899) AC, at
pp 578-579; Vajesingji Joravarsingji v. Secretarptate for India (1924) LR
51 Ind.App, at p 360; Hoani Te Heuheu Tukino v. Adbastrict Maori Land
Board (1941) AC 308, at pp 324-325; Secretary afeSfor India v. Sadar
Rustam Khan (1941) AC, at pp 369-372. Recent aityhir this proposition

is to be found in Winfat Enterprise (HK) Co. Ltd.Attorney-General of

Hong Kong(339) (1985) AC 733. In that case, th@y@ouncil was
concerned with the cession of the New Territorieldamg Kong to the British
Crown. The Peking Convention, by which the cessias made, expressed an
understanding that there would be no expropriatioaxpulsion of the
inhabitants of the New Territories but that if lamdre required for public
purposes a fair price would be paid.

18. Lord Diplock delivered the judgment of the Jumli€ommittee of the
Privy Council and, if | may say so with respectaately reflected the
authorities when he observed of a claim by the kgpdand developers to a
title which survived the cession(340) ibid., at467

"The elementary fallacy of British constitutionaiMa
which vitiates the land developers' claim is theteation
that this vaguely expressed understanding, statdeei
Peking Convention, that there shall not be expatiom or
expulsion, is capable of giving rise to rights enéable
in the municipal courts of Hong Kong or by this Bibacting
in its judicial capacity. Although there are cemtabiter
dicta to be found in cases which suggest the propaf
the British Government giving effect as an acttafesto
promises of continued recognition of existing préevatles
of inhabitants of territory obtained by cessiomrthis
clear long-standing authority by decision of thisagd
that no municipal court has authority to enforcehsan
obligation."

19. As | have said, the plaintiffs base their claipon traditional native title,
usufructuary rights and customary ownership. It M@eem that they seek to
draw a distinction between all three and, in pala between traditional
native, or aboriginal, title and usufructuary righfince the main thrust of the
plaintiffs' case was directed towards establistiregexistence of traditional
native title, it is that aspect of the case to WHiturn first.



20. Although the earliest cases upon this subjecewlecided in the United
States, it is convenient to deal initially with t@anadian authorities. This is
because the historical context in which the Un@éates cases arose and the
policy which they reflect do not find any real ceenpart elsewhere. That
policy involved dealing with a largely hostile nagipopulation in the course
of European settlement and concluding various geatith the natives that
afforded them a particular status which, to a laaxtent, forms the basis of
the law laid down in the cases. On the other hem@anada, whilst there are
unique features, the Privy Council was the finalrtof appeal and there is
thus a common origin for the law upon the subjéetbmriginal title (or

Indian title as it is often called) in both Canaatml Australia.

21. St. Catherine's Milling and Lumber Company ve Tjueen(341) (1888)
14 App Cas 46 was a case which concerned, amotigstthings, the nature
of the tenure of the aboriginal inhabitants - théidns - of land in Ontario.
Lord Watson, who gave judgment for the Privy Coyrdicided the case
upon the basis that Indian title stemmed from akpyoclamation of 1763
that extended to the land in question. That proatamn recited that it was just
and reasonable that the several nations and wideslians who lived under
British protection should not be molested or diséat in the "possession of
such parts of Our dominions and territories ashawing been ceded to or
purchased by us, are reserved to them or any of #setheir hunting
grounds" and declared that no warrants of surveuldibe granted or patents
be passed for lands beyond the bounds of the raapgovernments of the
colonies established under the proclamation onl"Guir further pleasure be
known", such lands, not having been ceded or psethas aforesaid, being
reserved to the Indians. It was further declaredl, tubject to an exception in
favour of the Hudson's Bay Company, land outsigebibunds of such
governments was reserved "under Our sovereigntyegiion, and dominion,
for the use of the said Indians". Finally, the paotation enacted that no
private person should make any purchase from tthars of lands reserved to
them within those colonies where settlement wasjird, and that all
purchases had to be on behalf of the Crown, inbdippassembly of the
Indians, by the governor or commander-in-chiethaf tolony in which the
lands lay.

22. Lord Watson said(342) ibid., at pp 54-55:

"It was suggested in the course of the argumerthfor
Dominion, that inasmuch as the proclamation re¢hiasthe
territories thereby reserved for Indians had néyezn
ceded to or purchased by' the Crown, the entirpguty of
the land remained with them. That inference is, haneat
variance with the terms of the instrument, whichvgthhat
the tenure of the Indians was a personal and usufity



right, dependent upon the good will of the Sovereithe
lands reserved are expressly stated to be 'pa@siof
dominions and territories;' and it is declared éate

will and pleasure of the sovereign that, 'for thespnt,’
they shall be reserved for the use of the Indiassheir
hunting grounds, under his protection and dominidrere
was a great deal of learned discussion at the Bhar w
respect to the precise quality of the Indian ridplo,

their Lordships do not consider it necessary ta@sgpany
opinion upon the point. It appears to them to Hécsent
for the purposes of this case that there has bdeen a
along vested in the Crown a substantial and paratnou
estate, underlying the Indian title, which becanpdeaum
dominium whenever that title was surrendered oetise
extinguished."

23. Although Lord Watson chose to base the interette Indians in the land
entirely upon the proclamation, that was not thlg esnurce of their title or, at
all events, it has not subsequently been treatbéeiag so. Instead, a title of
the same kind has been held to arise independefiiie proclamation so that
both Indians who are not covered by the proclamadind those who are
covered have been held to have the same kindebtier land(343) See
Calder v. Attorney-General of British Columbia (8934 DLR (3d), at pp
156, 200; Hamlet of Baker Lake v. Minister of Indiéfiairs (1979) 107 DLR
(3d), at p 541; Delgamuukw v. British Columbia (1999 DLR (4th), at p
286.

24. The question upon which the Privy Council refeal from expressing an
opinion - the nature of Indian title - has neveerbgiven a precise answer.
Lord Watson did, however, suggest that Indian titées a kind of "personal
and usufructuary right". A personal and usufrugtuaght is a right
temporarily to possess, use or enjoy the advantaidasd belonging to
another so far as may be had without causing damageejudice to it. In
Delgamuukw v. British Columbia(344) (1991) 79 DLRNW}¥185, at p 458;
see also Attorney-General for Ontario v. Bear ldIBoundation (1984) 15
DLR (4th) 321, at p 360, for example, McEachern Ge¥cribed Indian title
for the purposes of that case as including "alkéhsustenance practices and
the gathering of all those products of the landwaaters ... which (the
Indians) practised and used before exposure topearocivilization (or
sovereignty) for subsistence or survival'.

25. Whilst attempts have subsequently been madessify the rights arising
from Indian title as proprietary rights(345) Seee@Gn v. The Queen (1982)
143 DLR (3d) 416, at p 462 (Federal Court of Appdaly cf. Calder v.
Attorney-General of British Columbia (1973) 34 DLBI}, at p 167; Hamlet



of Baker Lake v. Minister of Indian Affairs (197907 DLR (3d), at p 558;
Delgamuukw v. British Columbia (1991) 79 DLR (4th),pp 415-416 which
held to the contrary, such a notion is contrarthioobservation of Lord
Watson that the tenure of the Indians was "depdngmn the good will of
the Sovereign" or his later observation(346) (1888App Cas., at p 58 that
the character of the interest of the Indian inteatig in the land was less than
that of owners in fee simple and was a "mere buirdpan the Crown's
present proprietary estate. However, it may beithtxtith aboriginal title is
neither a personal nor a proprietary right butisggeneris. This was the view
of Dickson J. (with whom Beetz, Chouinard and Ladikrconcurred) in
Guerin v. The Queen where he said(347) (1984) 13 PitR) 321, at p 339:

"It appears to me that there is no real confli¢ttieen
the cases which characterize Indian title as afiméale
interest of some sort, and those which charactéreze
personal, usufructuary right. Any apparent incdesisy
derives from the fact that in describing what ciatgs

a unigue interest in land the courts have almastiiably
found themselves applying a somewhat inappropriate
terminology drawn from general property law. Thisra
core of truth in the way that each of the two linés
authority has described native title, but an apgeses of
conflict has none the less arisen because in matse is
the categorization quite accurate.

Indians have a legal right to occupy and possesaice
lands, the ultimate title to which is in the Crowihile
their interest does not, strictly speaking, amaant
beneficial ownership, neither is its nature congllet
exhausted by the concept of a personal right.tiues
that the sui generis interest which the Indianshavhe
land is personal in the sense that it cannot besfeared
to a grantee, but it is also true, as will preseafipear,
that the interest gives rise upon surrender te@ndtive
fiduciary obligation on the part of the Crown taatieith
the land for the benefit of the surrendering Indian

| will deal later with the fiduciary obligation refred to by Dickson J.

26. However, it is the question not of whether, &iutow, Indian title can be
extinguished that has given rise to greater dispat€alder v. Attorney-
General of British Columbia an action was broughbehalf of the Nishga
Indian tribe seeking a declaration that their Inditle to certain lands in
British Columbia had never been lawfully extingwdhApart from Pigeon J.,
who held that the Court had no jurisdiction withthe fiat of the Lieutenant-
Governor of the Province, the remaining membets®fcourt were equally
divided: Judson, Martland and Ritchie JJ. held Wiztever rights the



aboriginal inhabitants had had in the land, theyevextinguished by the
exercise of sovereign powers, whereas Hall, Spandd._askin JJ. held to the
contrary. Judson, Martland and Ritchie JJ. alseedjwith Pigeon J., so that
the plaintiff's appeal was dismissed. Judson ih(whom Martland and
Ritchie JJ. concurred) held that "the sovereighaitly elected to exercise
complete dominion over the lands in question, asl/éw any right of
occupancy which the Nishga Tribe might have hadkwiby legislation, it
opened up such lands for settlement, subject toeberves of land set aside
for Indian occupation”(348) (1973) 34 DLR (3d), aty. This legislation,
which consisted of a series of proclamations, @ies and statutes,
comprehensively regulated the method of alienatiwh possession of the
relevant lands.

27. Conversely, Hall J. (with whom Spence and LagHirconcurred) held
that the Indian title of the Nishga tribe, beinggal right, could not be
extinguished "except by surrender to the Crownyocdimpetent legislative
authority, and then only by specific legislatiord@3 ibid., at p 208. He
further held that once Indian title is establisitad presumed to continue until
the contrary is proved(350) ibid. The consequence mahis view, that as
there was no specific legislation and no surrerntiertitle of the Nishga tribe
had not been extinguished.

28. However, in Reg. v. Sparrow(351) (1990) 70 Dékn) 385, a case which
dealt with the issue of whether an aboriginal righfish for food had been
extinguished, the Supreme Court of Canada failezhtiorse the requirement,
suggested by Hall J. in Calder, that specific lagjisn was necessary to
extinguish Indian title. In a judgment deliveredbigkson C.J.C. and La
Forest J. it merely said(352) ibid., at p 401:

"The test of extinguishment to be adopted, in oumiop,

is that the Sovereign's intention must be clear@aith if

it is to extinguish an aboriginal right."

This test was accepted in two single judge decisafies Calder - that of
Mahoney J. of the Federal Court of Canada in HaoflBaker Lake v.
Minister of Indian Affairs(353) (1979) 107 DLR (3613 and that of
McEachern C.J. of the Supreme Court of British Cddizanin Delgamuukw v.
British Columbia - which clearly contemplated tkpecific legislation was
not essential to extinguish Indian title. In pautar, in the latter case
McEachern C.J. held that a series of ordinancescfwiiade provision for,
among other things, pre-emption of land, leasamracfor ejectment, Crown
reserves and surveys, water privileges and minaegtes) established such a
thorough and comprehensive land system in Britislu@bia based on the
appropriation of all lands in that colony to theo@n that, together with a
policy of throwing open the colony for settlememgs entirely inconsistent
with the continued existence of any system of awoai interests in land, and



so had the effect of extinguishing Indian title(3%#991) 79 DLR (4th), at pp
465, 474.

29. It is now possible to turn briefly to severalitéd States authorities. As |
have explained, the course of history in that cquimds no real parallel
elsewhere and the law in its detailed applicatsoafilimited assistance in a
case such as the present one. That is becausediba tribes were regarded
as "domestic dependent nations" who retained ainategree of sovereignty
and thus had a very special relationship with thédd States
government(355) See, for example, Cherokee Nati@eorgia (1831) 30 US
1, at p 12; Worcester v. Georgia (1832) 31 US 35, 376; United States v.
Kagama (1886) 118 US 375, at pp 383-384; Seminate®oN v. United States
(1942) 316 US 286, at pp 296-297; United Statéditchell (1983) 463 US
206, at p 225.

30. Nevertheless, the notion of native or Indile twes much to the
celebrated judgment of Marshall C.J. in the cas#bhson v. Mcintosh(356)
(1823) 21 US 240. It is unnecessary to refer tadetailed facts of the case.
As Marshall C.J. pointed out(357) ibid., at p 26 inquiry was in great
measure "confined to the power of Indians to garal of private individuals
to receive, a title, which can be sustained inctats of this country”. He
then described the discovery of the American centimnd the relations
which were to exist between the discoverers anadtiges. On this aspect,
Marshall C.J. said(358) ibid., at pp 253-254:

"In the establishment of these relations, the sgit

the original inhabitants were, in no instance,rehti
disregarded; but were, necessarily, to a consitkerab
extent, impaired. They were admitted to be thethigh
occupants of the solil, with a legal as well as qlaim

to retain possession of it, and to use it accorthrtheir
own discretion; but their rights to complete sovgnty,

as independent nations, were necessarily diminjsiret]
their power to dispose of the soil, at their owii,wi

to whomsoever they pleased, was denied by thenatigi
fundamental principle, that discovery gave exclegitte
to those who made it. While the different natioh&orope
respected the right of the natives, as occupdray, t
asserted the ultimate dominion to be in themselwed,;
claimed and exercised, as a consequence of thrsairt
dominion, a power to grant the soil, while yet ospession
of the natives. These grants have been undersiood b
all, to convey a title to the grantees, subjecy dalthe
Indian right of occupancy.”



31. The nature and extent of Indian title in thetBhiStates is amply
described in Tee-Hit-Ton Indians v. United States{3%955) 348 US 272. In
that case a claim was made under the Fifth Amentiofehe United
StategConstitutionfor compensation for the taking of timber by theited
States from lands in Alaska over which the Tee-HitrTndians claimed
Indian title. The Supreme Court held that the claitsandian title amounted
to a permissive occupancy which could be extingaddhy the government
without compensation. Reed J., delivering the juelghof the Court,
said(360) ibid., at p 279:

"It is well settled that in all the States of thaibh the
tribes who inhabited the lands of the States hialidhcto
such lands after the coming of the white man, umdeat
is sometimes termed original Indian title or pesiua
from the whites to occupy. That description mealesem
possession not specifically recognized as ownetship
Congress. After conquest they were permitted taijegc
portions of territory over which they had previgusl
exercised 'sovereignty,’ as we use that term. st

a property right but amounts to a right of occuganhich
the sovereign grants and protects against intrusyahird
parties but which right of occupancy may be terr@da
and such lands fully disposed of by the soverdiggifi
without any legally enforceable obligation to comgate the
Indians."

32. So, not unlike the position in Canada, Indide in the United States (in
the absence of recognition by Congress throughytmrdegislation so that it
becomes property within the meaning of the Fifthelaiment) is a right of
occupancy which can be terminated by CongressléB84) See Oneida
Indian Nation v. County of Oneida (1974) 414 US 6&1p 667; Lipan
Apache Tribe v. United States (1967) 180 Ct Cl 48'p 492; United States v.
Santa Fe Pacific Railroad Co. (1941) 314 US, at'f 3ohnson v. Mclntosh
(1823) 21 US, at pp 258, 259; United States v. Milaks (1946) 329 US 40,
at p 46; United States v. Atlantic Richfield Co97¥) 435 F Supp 1009, at p
1031; Narragansett Tribe v. Southern Rhode Islamdl [evelopment Corp
(1976) 418 F Supp, at p 807; Gila River Pima-Mava&éndian Community v.
United States (1974) 494 F 2d 1386, at p 1389 Theahtitle to the land lies
in the United States(362) Johnson v. Mcintosh (1823US, at p 253; Oneida
Indian Nation v. County of Oneida (1974) 414 Uy &67; United States v.
Tillamooks (1946) 329 US, at p 46. However, Indifle will only be
extinguished where Congress' intention to effechsextinguishment is "clear
and plain"(363) Lipan Apache Tribe v. United StdtE367) 180 Ct Cl, at p
492.



33. In New Zealand the course of the law has bdentafl by the statutory
implementation of the Treaty of Waitangi. This tgsegtiaranteed to the native
inhabitants of New Zealand "the full, exclusive, amdlisturbed possession of
their Lands and Estates, Forests, Fisheries, ard pthperties which they
may collectively or individually possess, so lorggitais their wish and desire
to retain the same in their possession(364) Axs.2Zuoted in Nireaha Tamaki
v. Baker (1901) AC 561, at pp 566-567. The soleasblute right of pre-
emption from the aboriginal inhabitants was vestettie Crown: Land

Claims Ordinance 1841 (N.Z.). For that reason Newatebauthority is, for
the most part, not directly relevant, but the basicciple that, upon the
assumption of sovereignty, the radical title tadsumn New Zealand vested in
the Crown giving it the right - apart from the tiyeato extinguish native title,
has not been doubted(365) See Reg. v. Symonds)(NYCC 387, at pp
388-389 and 393-394. The position was summarizeddsth J. in In re the
Ninety-Mile Beach(366) (1963) NZLR 461, at p 468:

"There is no doubt that it is a fundamental maxim of

our laws that the Queen was the original proprietail
lands in the Kingdom and consequently the onlyllegarce
of private title, and that this principle has be@aported

with the mass of the common law into New Zealandt ith
'pervades and animates the whole of our jurisdiatio
respect to the tenure of land." ... (I)n my opiniton
necessarily follows that on the assumption of Blniti
sovereignty - apart from the Treaty of Waitangie tights
of the Maoris to their tribal lands depended wholtythe
grace and favour of Her Majesty Queen Victoria, whd
an absolute right to disregard the Native titlany

lands in New Zealand, whether above high-water roabelow
high-water mark. But as we all know, the Crown wlad

act in a harsh way and from earliest times wasfehi@
ensure the protection of Native interests and lfd the
promises contained in the Treaty of Waitangi."

34. | have been able to deal with the authoribéser than the Australian
authorities, in a somewhat selective way. A fulll aholarly examination is
to be found in the judgment of Blackburn J. in Mpum v. Nabalco Pty.
Ltd.(367) (1971) 17 FLR 141. But | have been abldd®o because, at least
so far as the plaintiffs' claim to traditional na&tititle is concerned, this case
turns upon the application of accepted princip&ker than upon the
ascertainment of the principles themselves. lbiausly a convenient
course, which has been adopted in other casesstore that traditional
native title or aboriginal title existed in the May Islands prior to annexation
and to see whether it has been extinguished. Tlegsmntially a question of
historical fact to which | shall now turn. The piaifs, against the weight of



overseas authority to which | have referred, maritaat aboriginal title may
be extinguished only by express legislation. Howgthas is to confuse the
prerogative of the Crown with the power of the &afiure. No doubt
aboriginal title - or any other title for that matt may be extinguished by
legislation, but that is because of the power eflégislature, not because of
the nature of the title of the Crown. Aboriginaldi(and it is in this context
that the word "title" is misleading) is an occupamaich the Crown, as
absolute owner, permits to continue. The permissiag be withdrawn. The
extinction of aboriginal title does not, thereforequire specific legislation.
No doubt the intention of the Crown must be plaun, there is no reason in
principle or logic why it should not be inferredfn the course taken by the
Crown in the exercise of its powers, whether in mistering statute law or
otherwise.

35. The genesis of the law which applies in the lsjutslands is to be found
in the Colony of New South Wales, of which Queemdlariginally formed a
part. The law of New South Wales included the commaav. If there ever
had been any doubt about that, it was settled2sy . the Australian Courts
Act 1828 (Imp) (9 GEO IV ¢.83) which provided tladitthe laws and statutes
in force within the realm of England at the timdloé passing of that Act
should be applied in the Colony of New South Wale$ar as they could be
applied. The Colony of Queensland inherited theslafithe Colony of New
South Wales upon its separation from New South ¥iald859. To use the
words of the Letters Patent of 6 June 1859 thateseQueensland into a
separate colony, the Governor of the new colonyseasmanded to govern
"according to such laws and ordinances as are ndarce in our said colony
of New South Wales and its dependencies and ashehiahfter be in force in
our said Colony of Queensland”. It was the law aé€énsland which was
introduced upon the annexation of the Murray Istaidwas introduced
expressly and the power of the new sovereign, toeg/&in right of the
Colony of Queensland, to introduce that law cameotiuestioned. There is no
need to classify the Murray Islands as conquereded or settled territory.
Those classifications have been used to determ@ngubstion of what law, if
any, is introduced to acquired territory, but tlaeg irrelevant where the law
which is introduced is expressly declared by the severeign(368) See
Cooper v. Stuart (1889) 14 App Cas 286, at p 28&rd is thus no need to
resort to notions of terra nullius in relation betMurray Islands. The law
which applied upon annexation was the law of Quieeadsand, as |
understand the plaintiffs' submissions, there issane about that in this case.

36. Upon any account, the policy which was implet@drand the laws which
were passed in New South Wales make it plain trat) the inception of the
colony, the Crown treated all land in the colonyasccupied and afforded
no recognition to any form of native interest ie tand. It simply treated the
land as its own to dispose of without regard tdhgaterests as the natives



might have had prior to the assumption of sovetgigiWhat was done was
quite inconsistent with any recognition, by acqoexe or otherwise, of
native title. Indeed, it is apparent that thosauthority at the time did not
consider that any recognizable form of native etiésted.

37. Thus it was that successive Governors of ther§abf New South Wales
were given power to grant land without referencartp claim or consent by
the aboriginal inhabitants. The power of the eaffevernors (from Governor
Phillip to Governor Brisbane) to grant land extahttethe whole of the
colony which at that time (so far as the mainlaras woncerned) extended
from Cape York in the north, in the latitude ofd€grees 37' south, to South
Cape in the south, in the latitude of 43 degreésa@®h, and to all country
inland to the west as far as the 135th degreestfleagitude.

38. The instructions to these earlier Governorsclwaccompanied their
Commissions, merely required the Governors to ektkair intercourse with
the natives, to conciliate their affections, an@mgoin the Sovereign's
subjects to live in kindness and amity with then®j36overnor Hunter's
Instructions dated 23 June 1794 (Historical Recofdsustralia ("HRA"),
(1914), Series |, vol.1, p 520, at p 522); see @ewvernor Phillip's
Instructions dated 25 April 1787 (HRA, (1914),91at pp 13-14); Governor
King's Instructions dated 23 February 1802 (HRA®]18), i.3.391, at p 393);
Governor Bligh's Instructions dated 25 May 1805 &1RL916), i.6.8, at p
10); Governor Macquarie's Instructions dated 9 ¥a§9 (HRA, (1916),
1.7.190, at p 192); Governor Brisbane's Instructidated 5 February 1821
(HRA, (1917), 1.10.596, at p 598). The generalitytadse instructions, which
made no reference at all to any interest of theiginal inhabitants in the
land, may be contrasted with the considerable andtsdetail in the
instructions as to the way in which the Governpesver to grant land was to
be exercised(370) See, for example, Governor PHillnstructions dated 25
April 1787 (HRA, (1914), i.1.9, at pp 14-15); Gower Phillip's Instructions
re Land Grants enclosed in Despatch No.3 Grenwlkehillip dated 22
August 1789 (H.R.A, (1914), i.1.124-128); Goverhlamter's Instructions
dated 23 June 1794 (HRA, (1914), i.1.520, at pp%2%); Governor King's
Instructions dated 23 February 1802 (HRA, (1918)3B1, at pp 394-396);
Governor Bligh's Instructions dated 25 May 1805 41RL916), i.6.8, at pp
11-14); Governor Macquarie's Instructions datede§/ 809 (HRA, (1916),
1.7.190, at pp 193-196); Governor Brisbane's Irtsibns dated 5 February
1821 (HRA, (1917), 1.10.596, at pp 598-601).

39. Some efforts were, however, made for the weltdithe aboriginal
inhabitants by setting aside land for their use lagrkfit. For example,
Governor Macquarie assigned 10,000 acres of lanthé&"'permanent
Benefit" of certain natives for the purposes ofibkshing a reserve on which
those natives could be educated and "civilizedd, emcouraged to cultivate



the land(371) Despatch No.10 Macquarie to Earl Batidated 24 February
1820 (HRA, (1917), 1.10.262). Governor Macquarsoahdicated and
demonstrated his willingness to grant small arédasnal to individual
aboriginal inhabitants(372) See Despatch No.15 Magq to Earl Bathurst
dated 8 October 1814 (HRA, (1916), i.8.367, at 9)3bespatch No.4
Macquarie to Earl Bathurst dated 24 March 1815 (HRA16), i.8.461, at p
467); Despatch from Macquarie to Earl Bathurstdi&ie July 1822 (HRA,
(1917),1.10.671, at pp 677-678); HRA, (1916), hBte 86; HRA, (1917), i.10
note 64; Proclamation dated 4 May 1816 enclosékgpatch No.10
Macquarie to Earl Bathurst dated 8 June 1816 (HR817), 1.9.141).
Likewise, Governor Brisbane reserved 10,000 acrémsnof "for the use of the
Aborigines" and appointed certain officers as #astof the land upon which
the London Missionary Society was to establish asimis The trustees were
empowered to remove intruders or trespassers arablivey, for terms of
years, or in tail, or in fee simple" an amount exteeding 30 acres to any
Aborigine on condition that the land not be soéd,dr given to any white
person(373) Despatch N0.33 Brisbane to Earl Batlulatstd 8 February 1825
(HRA, (1917),1.11.512, at pp 512-513). The lancwarevert to the Crown
if the project failed(374) Despatch No.1 Earl Ba#itto Darling dated 10
January 1827 (HRA, (1920), i.13.14, at p 15). Exasphight be multiplied
but it is sufficient to observe that none of theaswaes taken for the welfare
of the aboriginal inhabitants involved the accep&aof any native rights over
the land. On the contrary, in so far as the measak®lved the provision of
land, they were undertaken in the exercise of¢lem/ant Governor's
discretion under the power conferred upon him lsyGommission and the
land so provided was not necessarily that whichatbariginal inhabitants
settled on it had traditionally occupied.

40. As settlement expanded under successive Gagaohdlew South Wales,
conflict between the colonists and the aboriginhbbitants intensified. There
was correspondingly more pressure to attend tavéitare of the aboriginal
inhabitants(375) See, e.g. the report of a Seleatr@ittee of the House of
Commons on Aborigines 1836 (538), vol.VII, p 1. Mokthe measures that
were taken did not, however, relate to land. Fstance, instructions were
issued by Lord Glenelg for the appointment of Retaties of Aborigines who
were, amongst other things, to watch over the sightd interests of the
natives within their jurisdiction, to representith@ants, wishes or grievances
to the colonial government and to attempt to sdten down and to educate
and "civilize" them(376) Despatch No.72 Lord Glentl Gipps dated 31
January 1838 (HRA, (1923), i.19.252). However, agés committed on the
native inhabitants did not cease and were the subjeoncern. When Lord
Russell succeeded Lord Glenelg in the coloniateffhe reiterated the
solicitude of the Imperial government for the Algimes, saying that "it is
impossible that the Government should forget thatariginal aggression was
our own, and that we have never yet performedabees duty of making any



systematic or considerable attempt to impart tddhmer occupiers of New
South Wales the blessings of Christianity, or thevidedge of the Arts and
advantages of civilised life"(377) Despatch No.@2d_Russell to Gipps dated
21 December 1839 (HRA, (1924), i.20.439, at p 4BQ}.still nothing was
said which could be construed in any way as a matog or acceptance by
the Crown of any native rights in the land.

41. Alternatively, to the extent that measures vi@ken which related to land,
they were too late to produce any fundamental chamghe character of the
occupation of the land following the assumptiorso¥ereignty. For example,
in 1848 Earl Grey stated in a despatch to GovefitarRoy(378) Despatch
No.24 Earl Grey to Fitz Roy dated 11 February 134RA, (1925), i.26.223,
at p 225):

"l think it essential that it should be generaliyderstood

that leases granted for (the purpose of pastoralpation)

give the grantees only an exclusive right of pasjarfor

their cattle, and of cultivating such Land as theym

require within the large limits thus assigned tenth) but

that these Leases are not intended to deprive theesa

of their former right to hunt over these Distrias,to

wander over them in search of subsistence, in drener

to which they have been heretofore accustomed, fnem

spontaneous produce of the soil, except over lahdhly

cultivated or fenced in for that purpose.”

On advice that a condition to this effect could validly be inserted in Crown
leases by the local Government, Fitz Roy requemte@rder in Council
giving the necessary authority(379) Despatch NoR2#1Roy to Earl Grey
dated 11 October 1848 (HRA, (1925), i.26.632). Assalt, an Order in
Council dated 18 July 1849 was made enabling theefaor to insert in
pastoral leases "such conditions, clauses of tarkgiexceptions, and
reservations, as may be necessary for securingetheeful and effectual
occupation of the land comprised in such leasasf@mpreventing abuses
and inconveniences incident thereto". Earl Grey idemed that this Order in
Council would enable the Governor "to prevent thjery to the public which
would result from the absolute exclusion of natigesther persons travelling
or searching for minerals and so forth"(380) QuateRusden, History of
Australia, (1883), vol.ll, p 513. The somewhat imgise wording of this
Order in Council is self-evident and it was thusage prediction that "as the
Earl refused to declare that the native rights deskrespect, they would not
be respected”(381) ibid. Thus, although a clauserveng to the Aborigines
"free access to the said parcel of land" or to@myion of it including the
trees and water which would "enable them to protheeanimals, birds, fish
and other foods of which they subsist" was appbremerted in Queensland
leases(382) Reynolds, The Law of the Land, (198744, the squatters



ignored this provision and, by and large, they ic&d to drive the aboriginal
inhabitants from their runs.

42. Therefore, the policy of the Imperial Governmdunting this period is
clear: whilst the aboriginal inhabitants were robe ill-treated, settlement
was not to be impeded by any claim which thosebithats might seek to
exert over the land. Settlement expanded rapidiythe selection and
occupation of the land by the settlers were regdlal the Governors in a
way that was intended to be comprehensive and @ienphd was simply
inconsistent with the existence of any native iegés in the land.

43. Initially settlers were permitted to occupydammly where that land had
been granted or leased to them by, or on the atytlady the Governor and so
the earlier Governors were able to control thdesatint of the colony. As |
have said, such settlement was regulated in carditbedetail by the
instructions given to these earlier Governors. Hmrugeas settlement
expanded, the quantity of land surveyed was ingafit to meet the demand,
and so settlers were permitted by Governors Maagjaad Brisbane to
occupy land without a grant or lease, such occapdteing terminable at the
will of the Crown(383) Perry, Australia's First later, (1963), pp 33-34, 44.
The Governors after Governor Brisbane were empoweyebeir
Commissions, with the advice and consent of the liex Council, to divide
the whole of the colony "into Districts, Countiéijndreds, Towns,
Townships and Parishes"(384) See, for example, Gové@arling's
Commission dated 16 July 1825 (HRA, (1919), i.12&% 103); Governor
Bourke's Commission dated 25 June 1831 (HRA, (1,923%).837, at p 841)
and Governor Gipps' Commission dated 5 October {8&A, (1923),
1.19.295, at p 299). The disposal (by sale or gnatitout purchase) of the
waste lands within these divisions, the terms anderof such disposal, the
purchase price (in the case of sale) and the gnit(m the case of grant
without purchase) were exhaustively and comprekielysspecified in the
instructions issued to the Governors from timarnwe(385) See, for example,
Governor Darling's Instructions dated 17 July 182RA, (1919), i.12.107, at
pp 113-124) and "the Ripon Regulations" (see Rebelistory of Australian
Land Settlement: (1788-1920), (1924), p 95, fn.9).

44. Under Governor Darling the settlers were omgnutted to select land
within certain prescribed limits(386) First speetfiby Government Order
dated 5 September 1826 and then expanded by Goeetrdnder dated 14
October 1829, which came to be known as the "Liofitsocation” and, as of
14 October 1829, consisted of nineteen countiestwissentially comprised
the area that is today known as the State of NavttS&ales. Land outside
these limits (such as that comprising today's Stat&/ictoria and
Queensland) was considered and treated by the Caswwaste lands just as
was unalienated land within these limits. Whereitdme clear that the



government could not prevent squatters from grathieg stock outside the
Limits of Location, the government acted to reguthtsr occupation and to
assert the rights of the Crown over that land. Tdhheeghment treated these
squatters as unauthorized occupants of unalief@t®an land and permitted
the land to be occupied only under a licence. Rempurposes of regulating
the use and occupation of land beyond the Limitsoziation, the government
divided this land into districts, each of which rm@ommissioner and a
Border Police Force(387) See 4 Wm IV No0.10 (amerime Wm IV No.12);
7 Wm IV No.4; 2 Vict No.19; 2 Vict No.27; 5 Vict Nb.

45. Subsequently the Sale of Waste Land Act 184p)([Bhand 6 Vict c.36)
was passed. This Act made comprehensive provisiotiné terms on which
the Governor was to exercise his power to alietiegavaste lands of the
Crown and it was followed by the Sale of Waste LAoti1846 (Imp) (9 and
10 Vict ¢.104), which was to similar effect. Bothtbese Acts were clearly
based on the premise that the waste lands weredolyntne Crown.
Squatting was further regulated by an Order in Cdwated 9 March 1847
which divided all land in the Colony of New Southal&s into three classes
(settled land, intermediate land and unsettled)land specified the terms on
which pastoral leases in those classes would beegtdoy the Crown. The
class designated "unsettled land" comprised landhwlias unsuitable for
farming purposes but might be the subject of squatMost of the land in
what was to become Queensland was unsettled land.

46. The fact that the Crown regarded unalienatedenNasd as entirely its

own to deal with as it pleased is further exemgdifby its refusal to recognize
a "treaty" whereby John Batman purported to acda® 000 acres known as
"Dutigalla” and 100,000 acres known as "Geelongfficertain natives.

Given the policy of the Crown which | have desctijthe refusal emphasized
that the Crown considered itself to be the owneahefland, unencumbered by
any form of native title.

47. It is unnecessary to trace in detail the hystdand settlement in
Queensland. It is sufficient to say that squatteis reached the fringe of what
is now Queensland in 1836 and expanded throughoeegsland by the early
1860s(388) See generally Roberts, op cit, pp 5358165, 202; Roberts,
The Squatting Age in Australia: 1835-1847, (1939)1p9-177, 208-214. The
pattern of conflict between the settlers and tharigimal inhabitants which
was manifest in early New South Wales was repe8&8gagain no basis was
afforded for saying that native rights in the lamere recognized or accepted.
There is nothing to indicate that any change ocdurrehe way in which the
Crown dealt with the land. That is to say, land @@alt with upon the basis
that, where not retained or reserved for publippses, it was available for
settlement without regard to any claim on the pathe aboriginal
inhabitants. Certainly the comprehensive systetaraf regulation that was



adopted by the Colony of Queensland(389) See xamele, Alienation of
Crown Lands Act 1860 (Q.), Unoccupied Crown Landsupation Act 1860
(Q.), Tenders for Crown Lands Act 1860 (Q.), Occuiedwn Lands
Leasing Act 1860 (Q.), Unoccupied Crown Lands ActdL@88.), Pastoral
Leases Act 1863 (Q.), Crown Lands Alienation Act 1889, the Homestead
Acts, Crown Lands Act 1884 (Q.), Land Act 1910 (Q3da no mention of
native rights. Indeed, so far as the native inla@ibit were concerned, the first
Governor of the Colony of Queensland, Sir Georgevé&g was merely
required to "promote religion and education amdrggrtative inhabitants”, "to
protect them in their persons and in the free angyt of their possessions”,
"by all lawful means (to) prevent and restrainvadlence and injustice which
may in any manner be practised or attempted agiest” and to take such
measures as appeared to him necessary "for therergion to the Christian
Faith and for their advancement in civilization"(3%overnor Bowen's
Instructions dated 6 June 1859.

48. There may not be a great deal to be proud thisrhistory of events. But
a dispassionate appraisal of what occurred is #abanthe determination of
the legal consequences, notwithstanding the dedre@endemnation which is
nowadays apt to accompany any account(391) SeaMagcpndo v. The
Commonwealth (1981) 148 CLR, per Murphy J. at pj2877he policy
which lay behind the legal regime was determinddipally and, however
insensitive the politics may now seem to have baamange in view does not
of itself mean a change in the law. It requiresithglementation of a new
policy to do that and that is a matter for governtwather than the courts. In
the meantime it would be wrong to attempt to rehisg¢ory or to fail to
recognize its legal impact, however unpalatabfeay now seem. To do so
would be to impugn the foundations of the very leayatem under which this
case must be decided.

49. Having dealt with the history | now turn spafly to the Crown lands
legislation which, in my view, makes it abundardlgar that the Crown
assumed ownership of the waste lands, unencumbgrady native interests.
The early legislation is recounted by Windeyer Randwick Corporation v.
Rutledge(392) [1959] HCA 63; (1959) 102 CLR 54, dtlpet seq.; see also
Mabo v. Queensland (1988) 166 CLR, at pp 236-240judgment with
which Dixon C.J. and Kitto J. agreed. Upon settletnell the land in the
Colony of New South Wales, which then comprisedwhele of eastern
Australia, became in law vested in the Crown. TémdyeGovernors had
express powers under their Commissions to makdgaodtand, referred to in
the preamble to 6 Wm.IV No0.16 (1836) as authoritygrant and dispose of
the waste lands". The term "waste lands" was, dimart legislative
definition, understood long before the colonizatidiNew South Wales in
1788 to designate colonial lands not appropriateteuany title from the
Crown(393) Williams v. Attorney-General for New Sowvales [1913] HCA



33; (1913) 16 CLR 404, per Isaacs J. at p 440; Isegpar Barton ACJ. at p
428. Initially, ultimate control over the disposdilwaste lands was retained
by the Imperial Crown. The revenue from this sowves used to fund the
administration of, and emigration to, the colong.iSwvas that while The
Australian Constitutions Act 1842 (Imp) (5 and &M:.76) empowered the
Governor of New South Wales to make laws for threcpewelfare and good
government of New South Wales with the advice amsent of a legislative
council, this power was made subject to the prothst "no such law shall ...
interfere in any manner with the sale or other appation of the lands
belonging to the Crown within (New South Walesyith the revenue thence
arising"(394) s,29.

50. As | have said, the sale of the waste landseoCrown came to be
regulated by the Sale of Waste Land Act 1842. "Whatwls of the Crown"
was defined to mean "any Lands situate (in New Swidles), and which

now are or shall hereafter be vested in Her Maje$¢y Heirs and Successors,
and which have not been already granted or lawfidhytracted to be granted
to any Person or Persons in Fee Simple, or for tatdesf Freehold, or for a
Term of Years, and which have not been dedicatedendpart for some
public Use"(395) s.23. Under this Act the Queen la@dauthorized agents
were expressly empowered to except from sale dhdraeserve to Her
Majesty, Her Heirs and Successors, or dispose sxi¢gh other manner as for
the public interest may seem best, "such Lands gdmaequired ... for the
Use or Benefit of the aboriginal Inhabitants of @auntry”(396) s.3. A later
Act, the Sale of Waste Land Act 1846, empoweredheen to demise, or to
grant a licence to occupy, waste lands of the Crimwia term not exceeding
fourteen years(397) s.1 and provision was madeanAct for the prosecution
of persons in occupation of waste lands withouhsudemise or licence(398)
s.4. The definition of "Waste Lands of the Crown'the 1846 Act was similar
to that contained in the 1842 Act, except thakpressly included waste lands
"whether within or without the Limits allotted to t8ers for Location"(399)
s.9.

51. In 1855 responsible government was attainétein South Wales. The
steps preceding it - direct Crown rule, followedablymited legislature in
1823 and further advances towards representatstiutions in 1828 and
1842(400) New South Wales Act 1823 (Imp) (4 GEOd¥6); Australian
Courts Act 1828 (Imp) (9 GEO 1V ¢.83); The Australi@onstitutions Act
1842 (Imp) (5 and 6 Vict c.76) - were all accomaliby a refusal by the
Imperial government to relinquish control of thembsal of waste lands,
notwithstanding that before 1850 the Imperial goweent ceased to
contribute to the expenses of the colonial govemntmdowever, by 1855
"(t)he insistence of the public for complete powadded to the revolutionary
change on the subject of emigration, which took@lan the discovery of
gold, led to the final concession"(401) WilliamsAttorney-General for New



South Wales (1913) 16 CLR, per Isaacs J. at p 449 New South
WalesConstitutionAct 1855 (Imp) (18 and 19 Vict c.54) provided that
from its date of proclamation "the entire managernaeid control of the waste
lands belonging to the Crown in (New South Waleg) also the
appropriation of the gross proceeds of the saéngfsuch lands and of all
other proceeds and revenues of the same from wdradeurce arising within
the said colony including all royalties mines andenals shall be vested in
the legislature of the said colony"(402) s.2. Acbogly, the Sale of Waste
Land Acts 1842 and 1846 were repealed by The Austrdliaste Lands Act
1855 (Imp) (18 and 19 Vict ¢.56)(403) s 1. Howeast appropriations of
the proceeds of the sale or disposal of the wastgslof the Crown made
under the repealed Acts were deemed not to beid@a#) s.8 and all
regulations respecting the disposal of the wasteédaf the Crown made
under the repealed Acts were to remain in forddew South Wales until
otherwise provided by the legislature of New SaMéles(405) s.6. The New
South WaleLonstitutionAct also contained a proviso that preserved
contracts, promises or engagements made with respland under the
previous legislation(406) s.2; see also The AusinalVaste Lands Act, s.4. |
directed my attention to this proviso in Mabo v.e@osland(407) (1988) 166
CLR, at pp 237-240 and need not repeat what | baickt

52.1n 1847 in The Attorney-General v. Brown(408347) 1 Legge (N.S.W.)
312 the suggestion was made that the Crown halenefie property in the
waste lands of the Colony of New South Wales naspssion of them.
Stephen C.J., delivering a judgment, which wagutigment of the Court,
gave the firm answer(409) ibid., at p 316:

"We are of the opinion, then, that the waste lasfdhis
Colony are, and ever have been, from the timesdirgt
settlement in 1788, in the Crown; that they aré, ever
have been, from that date (in point of legal interdt),
without office found, in the Sovereign's possessaml
that, as his or her property, they have been andnowa be
effectually granted to subjects of the Crown."

53. The separation of the Colony of Queensland ffeColony of New
South Wales was effected by Letters Patent dateaé 1859. At the same
time an Order in Council was made providing for gloe@ernment of the new
colony. Clause 5 of the Letters Patent gave powtradsovernor of the
Colony of Queensland, with the advice of the Exeeu@ouncil, to grant any
"waste or unsettled" lands vested in the Crowniwithe Colony of
Queensland subject to any laws in force in thatrmplregulating the sale or
disposal of such lands. Clause 17 of the OrderouanCil provided that,
subject to The New South Wal€snstitutionAct and The Australian Waste
Lands Act, the legislature of the Colony of Queemdliaas to have power to



make laws for regulating the sale, letting, dispasa occupation of the waste
lands of the Crown within the colony.

54. In 1867 the Queensland legislature passedsotidating Act,

the ConstitutionAct 1867 (Q.), which incorporated Queensland dariginal
legislation passed between 1860 and 1867. Sediiarfi Bat Act provides
that, subject to the provisions of The New Southé&¥&bnstitutionAct and

of The Australian Waste Lands Act "which concernrti@ntenance of
existing contracts”, the legislature of the coltwag power to make laws for
regulating the sale, letting, disposal and occopatif the waste lands of the
Crown within the colony. Section 40 provides theg €ntire management and
control of waste lands belonging to the Crown m ¢blony shall be vested in
its legislature subject to a proviso which is santio that contained in s.2 of
The New South WaleSonstitutionAct. Section 40 also provides that the
appropriation of the gross proceeds of the salssicti lands and of all other
proceeds and revenues shall be vested in thedagsiSections 3@nd40 of
the ConstitutionAct are the source of legislative power in Quesmdlto deal
with waste lands. They are authorized by cl.1hef®@rder in Council of
1859 which is in turn authorized by s.7 of The Neswuth
WalesConstitutionAct. Upon the annexation of the Murray Island4&79
the powers referred to in ss.30 and 40 extendédube islands as part of
Queensland. The Queensland legislature thereupbpdwer to deal with the
waste lands of the Murray Islands, and that powas mot limited by the
proviso to s.40, the proviso having no applicatothe circumstances, as |
explained in Mabo v. Queensland(410) (1988) 166 Gitkp, 239.

55. There followed a series of Acts passed by thee@sland parliament
dealing with the alienation of Crown lands. ThertéCrown lands" was used
as an alternative to the term "waste lands" anar®usly defined in the
legislation. For example, in the Crown Lands AliéoratAct 1868 (Q.), s.2, it
is defined in part as:

"All lands vested in Her Majesty which have notibee

dedicated to any public purpose or which have eenb

granted or lawfully contracted to be granted to pegson

in fee simple".

In the Crown Lands Alienation Act 1876 (Q.), stlisidefined in part as:

"All lands vested in Her Majesty which are not deaded

to any public purpose and which are not for thestbeing
subject to any deed of grant lease contract proarise
engagement made by or on behalf of Her Majesty'Y\&Ek

also Crown Lands Act 1884 (Q.), s.4 and Land Act 1§37, s.4.



And, in the Land Act 1910 (Q.), s.4, it is definexitais in the current
legislation, the Land Act 1962 (Q.) (s.5), nameky, a

"All land in Queensland, except land which is, tloe time
being -

(a) Lawfully granted or contracted to be granted in
fee-simple by the Crown; or

(b) Reserved for or dedicated to public purposes; o
(c) Subject to any lease or license lawfully grdnte

by the Crown: Provided that land held under an
occupation license shall be deemed to be Crown
land".

56. Generally speaking these Acts empowered the@ovin Council to
grant in fee simple or to demise for a term of gearto otherwise deal with
Crown lands in Queensland. They also empowered tiver@or in Council to
reserve Crown lands for public purposes, includarghe use or benefit of
the aboriginal inhabitants or for aboriginal regervand to place such land
under the control of trustees; alternatively thev&nor in Council was
empowered to grant Crown lands in trust for sudblipyourposes(412) See
Crown Lands Alienation Act 1868, s.18; Crown LandgAdtion Act 1876,
ss.6, 7; Crown Lands Act 1884, ss.95, 96; Land &8{71 ss.190, 191; Land
Act 1910, ss.4, 180, 181; and see now Land Act 1863, 334, 335.

57. The observation of Blackburn J. in Milirrpum(318971) 17 FLR, at pp
254-255 (although it was made in relation to thérermistory of land policy
and legislation in New South Wales, South Austrahd the Northern
Territory) is apposite:

"The first event in that history, for the purposéshis

case, was the inclusion in Governor Phillip's secon

commission of the words 'full power and authorayagree

for such lands tenements and hereditaments asb&hal

our power to dispose of and them to grant to amgqueor

persons ...". (Since then there has been) a largession

of legislative and executive acts designed toitatd

the settlement and development of the countryerptessly

by white men, but without regard for any commuregtive

title."

His Honour regarded it as significant, as indedd,Ithat there was a
consciousness that the occupation of the land btewien was a deprivation
of the Aborigines, but that nevertheless no attengst made to solve this
problem by way of the creation or application af leelating to title to land
which the Aborigines could invoke(414) ibid., at Pp6-259.



58. The very concept of waste lands is an indicatianhthe Crown
proceeded, and was required to proceed, in distegfaany notion of native
title and this is emphasized by the power to reséam the sale of waste
lands land required for the use or benefit of theriginal inhabitants. This
was the case both on the mainland and in the Mustagds, where the
Crown lands legislation applied by virtue of thetmments effecting the
annexation.

59. It was pursuant to Crown lands legislation tkeaerves in Queensland
were created. For instance, on 30 June 1871 amgatamreserve at Mackay
was gazetted and, following recommendations by mm@igsion of Inquiry
(set up in 1873) and growing interstate and int#&wnal concern about the
treatment of Aborigines in Queensland, further meseat Durundur, Bribie
Island, Cape Hillsborough, Townsville, Bowen anddvall were gazetted in
1877. However, partly due to the opposition of@iarsettlers and partly due
to a lack of financial support from the governmentst of these reserves
were cancelled in 1878 (the reserve at Mackay \waseatled in 1880 and that
at Durundur in 1885). Subsequently, in the lateO&#d early 1890s, further
reserves were established to be run by church matsons with little

financial support from the government.

60. Following recommendations made to the Queedsiamernment in 1896
the Aboriginals Protection and Restriction of tleeSof Opium Act 1897 (Q.)
was passed. It was pursuant to this Act that thigeswere placed on
government controlled reserves and were entirebaied from contact with
other races. The first of these reserves was siet 107 at Bogimbah Creek
on Fraser Island and was initiated by the remofzabout 50 natives from the
Maryborough district. This was the beginning of @éascale program of
removals (authorized under s.9 of the Act) to neseat places such as
Yarrabah, Durundur, Barambah, Taroom, Hull River,drfébinda and Palm
Island. By the end of the 1930s, reserves hadbasa gazetted in the north at
Edward River, Lockhart River and Doomadgee. Conatigre"country
reserves" (often on the outskirts of rural townsyevset up to provide a
source of aboriginal labour for pastoral areas. @ugside Herberton and
Georgetown)(415) See generally Foxcroft, AustraNative Policy, (1941),
pp 115-119; Anderson, "Queensland” in Petersor), (Adoriginal Land
Rights: A Handbook, (1981), pp 54-64,; Singe, Therd® Strait: People and
History, (1979), pp 214-215.

61. Thus, whilst land was reserved in Queenslandbarigines, those placed
on the reserves did not necessarily have any imaditassociation with the
land. Moreover, the land remained land owned byCireavn, the reserves
could be revoked or altered by the Crown and thatlon and size of the
reserves was largely dictated by the suitabilityhefland for settlement by
the white population.



62. It appears that by a proclamation issued ir2 X188 Murray Islands were
reserved for native use. The proclamation would seemave been issued
pursuant to the powers conferred on the Govern@ouncil by s.6 of the
Crown Lands Alienation Act 1876. In the same yespecial lease (Special
Lease 164) of two acres on Mer was granted by tbev&to the London
Missionary Society for fourteen years. That leggeears to have been
subsequently renewed and was later transferrdtetGeneral Secretary,
Australian Board of Missions, then to the Trustefethe Australian Board of
Missions and finally to the Corporation of the Sgirad the Diocese of
Carpentaria.

63. By an Order in Council dated 14 November 1¥& Governor in

Council ordered that "the Murray Islands (Mer, Dal¥aua) containing an
area of about 1200 acres (exclusive of Special L&6g&)" were to be
"permanently reserved and set apart for use oAbwiginal Inhabitants of
the State (of Queensland)". Presumably Special L@&¢e relates to the land
previously the subject of Special Lease 164. Thevaten was made
pursuant to the powers conferred upon the Govem@ouncil by s.180 of
the Land Act 1910.

64. By an Order in Council dated 9 September 1889dserve comprising
the Murray Islands was placed under the contréusitees pursuant to
s.181(1) of the Land Act 1910. This section provitleat the Governor in
Council might, by Order in Council and without isggany deed of grant,
place any land reserved for any public purpose uthgecontrol of trustees
and might declare the style or title of such trastand the trusts of the land.

65. Aboriginal reserves, whether created undeCitosvn Lands Alienation
Act 1876 or the Land Act 1910, were, as | have saitlally regulated by the
Aboriginals Protection and Restriction of the Safl®©pium Act 1897. For the
purposes of that Act, an "aboriginal” included aoréyinal inhabitant of
Queensland(416) s.4(a). The Governor in Councilemagowered to appoint
a Protector of Aboriginals in respect of proclainakstricts in Queensland and
a superintendent for each reserve in each digti¢)(ss.5, 6, 7. The Act
provided in a detailed way for the welfare of "dgorals” by the imposition

of controls upon them and upon others in relatoothem.

66. This Act was repealed by the Aboriginals Prest@zw and Protection Act
1939 (Q.)(418) s.3 but the Murray Islands reseras wontinued, and
regulated, as a reserve under the Torres Straitdsks Act 1939 (Q.)(419)
s.1(4)(a). Certain sections of the Aboriginals Breation and Protection Act,
which was to be read and construed with the Tortrest $slanders Act(420)
Torres Strait Islanders Act 1939, s.21, also appbettie Murray Islands
reserve. The former Act continued the office oféllirotector of
Aboriginals, albeit in the guise of the Directorditive Affairs(421) s.6(1),



and the latter Act provided that a designated totef Aboriginals was to
be the Protector of Islanders for the purposebaifAct(422) s.4(2). The
Torres Strait Islanders Act also made detailed gromifor the regulation of
the affairs of the aboriginal inhabitants, incluglihe protection and
management of their property(423) See the AborlgiRaeservation and
Protection Act, s.16 read in conjunction with ther€e Strait Islanders Act,
s.21. Further, it established a council to govexthasland reserve in Torres
Strait which was to be elected from among the eatihabitants of the
relevant reserve(424) s.11. Each council was taceseefthe functions of
local government of the reserve" and was chargéu'ithe good rule and
government of the reserve in accordance with istarsioms and
practices"(425) s.18(1). For these purposes thealowas empowered to
make by-laws, including by-laws in relation to tiseibdivision of land and
use and occupation of land, buildings and use andpation of buildings, ...
boundaries and fences"(426) s.18(1), (3). Howeherpy-laws were to be of
no force or effect until approved by the Direct@73s.18(8). This Act also
provided for an island court for each reserve ciimgy of members of the
council(428) s.20(1), which was to adjudicate droiences committed by
islanders on the reserve against the by-laws afaberve(429) s.20(2).
Provision was made for appeal from a decision efiskand court to the
Protector of Islanders(430) s.20(11). The Govemd&ouncil was given
extensive power to make regulations for, amongrdtiirgs, the welfare,
control and supervision of islanders and the juctszh and procedure of
island courts(431) s.6.

67. The Aboriginals Preservation and Protectionakat the Torres Strait
Islanders Act were repealed by the Aborigines' Bmidles Strait Islanders'
Affairs Act 1965 (Q.)(432) s.4(1). The Murray Istlreserve was, however,
continued as a reserve under that Act(433) s.4(#)(@nd (v). This Act
created the position of Director of Aboriginal dsthnd Affairs (which was
occupied by the former Director of Native Affaid3d) s.10(1), (2). This
position was later incorporated(435) s.10A inselgdhe Aborigines' and
Torres Strait Islanders' Affairs Act Amendment AB6ZY (Q.), s.3. In the case
of the Murray Islands the Director was also apprttustee of the
reserve(436) Queensland Government Gazette, 29rNmel 969, p 1297.
The office of protector was abolished, but the prasisuperintendents of
reserves became managers of the communities wésathed on those
reserves(437) s.4(2)(b)(i), (ii). Under the Actistulct officer in the district in
which a reserve was situated was given the powerattage and deal with the
property of any islander residing on the reservenalthe officer was satisfied
that this was in the best interests of the islanddris dependent family
members(438) ss.27, 28, although the district effaould be required to
cease doing so on the order of a stipendiary nratg$t139) s.29. The island
councils were continued(440) s.45(1)(b) with similanctions and powers
although in addition they were empowered to levgita and to impose fees,



charges, fares, rents and dues in respect of apegy, service, matter or
thing for the purpose of enabling them to exereisé perform their
functions(441) s.47. The island courts were alsdinaed(442) s.52(1), but
an appeal lay in the first instance to a groupasgntative appointed under
the Act(443) s.51 and then to the district offiddd) s.52(2). The Governor in
Council was also given extensive power to makeletgms for, among other
things, the administration of reserves and the eympént, welfare and control
of islanders residing on the reserves(445) s.6fsuUnt to this power The
Aborigines' and Torres Strait Islanders' Regulaib®66 were promulgated.
They dealt with, among other things, the adminigiradf reserves, entry on
to reserves and the jurisdiction, powers and pnaeedf island courts.

68. The Act succeeding the Aborigines' and TorreasitSglanders' Affairs

Act, the Torres Strait Islanders Act 1971 (Q.), rhaydealt with shortly. This
Act continued the Murray Islands as a reserve(448)L). It also continued
The Corporation of the Director of Aboriginal antarsd Affairs(447) s.5 (its
name was subsequently changed to The Corporatithre ddirector of
Aboriginal and Islanders Advancement(448) Aborigidet and Other Acts
Amendment Act 1975 (Q.), s.4) and the island cda@49) s.4(3) (these
were subsequently incorporated(450) s.35A insdayeithe Aborigines and
Islanders Acts Amendment Act 1979 (Q), s.21) witlicimthe same powers as
they had under the previous Act. The island coueieveontinued as
well(451) s.42(1), but an appeal now lay in thstfinstance to the group
representative, then to the Island Advisory Couagpointed under the
Act(452) s.49 and then to a stipendiary magistd&i&) s.43(1). A significant
change, however, was that under the Act a digiffeter could only assume
the management of an islander's property when stegdi¢o do so by the
islander(454) s.61(1) and, subsequently, an islands able to terminate
such management as of right(455) Aborigines ActBmides Strait Islanders
Act Amendment Act 1974 (Q.), s.6. Again, the Gowerim Council was

given extensive power to make regulations for tedfave of islanders and for
the administration of the reserves on which theydexl(456) s.78. The Torres
Strait Islanders Regulations 1972 were made umieAct; these regulations
related to, among other things, the administradioa control of reserves, the
proceedings of island councils and the powerssgliction and proceedings of
island courts.

69. This Act was repealed by tB®mmunity Services (Torres Strait) Act
1984(Q.)(457)s.4.Under that Act the Murray Islands are continued &sist
area(458) s.5(1). "Trust area" was at that timenéelfias "land granted in trust
by the Governor in Council for the benefit of Idli@n inhabitants or reserved
and set apart by the Governor in Council for theelfie of Islanders under the
provisions of law relating to Crown lands"(459)(4)6 this definition has
since been amended by the Aboriginal and Torres &lander Land
(Consequential Amendments) Act 1991 (Q.), s.2Z(B island councils are




continued(460) s.593) and, as under the repealedapeincorporated(461)
s.15(1) and made "capable in law of suing and bsuagl, of acquiring,
holding (absolutely or subject to trusts), lettifegsing, hiring, disposing of
and otherwise dealing with property real and peab¢f#62) s.15(3). The
previous powers of island councils are also extdndenclude the powers of
a "Local Authority" in certain circumstances(46333)(d). Although a
council's by-laws have no force or effect until epyed by the Governor in
Council, there is no longer any power in anothehybim suspend a by-law.
Provision is also made for island courts but treesenow generally to be
constituted by two justices of the peace who demdkers resident in the
relevant trust area(464) s.40(2)(a). The jurisdicof an island court extends,
among other things, to disputes concerning anyemttat "is a matter
accepted by the community resident in (the reletraist area) as a matter
rightly governed by the usages and customs ofcbra@imunity”(465)
s.41(2)(b)(i). The decision of an island court ugach a matter is final and
conclusive(466) s.41(3). Finally, the Governor wu@cil is given extensive
power to make regulations for, among other thitlygs administration and
supervision of island councils, the jurisdictiordgrocedure of island courts,
the self-management and good government of islanter skills
development, training and employment of islandedsthe financial well-
being of islanders(467) s.81.

70. As can be seen from the preceding summary obthese Acts that
regulated or now regulate reserves (such as theaylislands reserve)
adverts to any native interests in the reserved &nd, significantly, the
power of an island council under these Acts doe®xiend to dealing with
titles to land.

71. So far as the Murray Islands are concerned;rdegtion of a reserve of
practically all of the land on the Murray Islands the benefit of aboriginal
inhabitants so soon after annexation is, in thet laf the policy adopted by
Queensland towards land and the aboriginal inhatsitan the mainland, a
clear indication that the Crown was proceeding uptasis other than that of
preserving any native rights in respect of the laft creation of a reserve is
not necessarily inconsistent with the continuedtexice of native title(468)
See United States v. Santa Fe Pacific Railroad1®4.1) 314 US, at p 353;
Gila River Pima-Maricopa Indian Community v. UnitStates (1974) 494 F
2d, at pp 1389-1392. However, it is to be noted iththese cases the issue
was whether the creation of the reserve extingdisheian title outside the
reserve, rather than whether the creation of therve extinguished any pre-
existing Indian title over the reserved land, baeve the circumstances which
accompany a reservation of land clearly indicageGhown's exercise of
rights of absolute ownership such that there isoemn for the continued
existence of native title, then the reservatiorl gidarly be inconsistent with
the recognition of that title. The reservation af Murray Islands and the



regulation of the affairs of the aboriginal inhalpits was part of a legislative
and administrative scheme extending to the whoteetolony and it is clear
that elsewhere the creation of aboriginal resemas unrelated to the
preservation of native title. The reservation wasarway a recognition of
any traditional land rights. The policy behind tireation of reserves on the
mainland was accurately described by Blackburn Milirrpum(469) (1971)
17 FLR, at p 255:

"The creation of aboriginal reserves - a policy vahgoes
back at least to the time of Governor Macquarraplies
the negation of communal native title, for they seeup

at the will of the Government and in such placethas
Government chooses. There is never the slightegestign
that their boundaries are negotiated between gatiavay
of the adjustment of rights."

72. Just as those concerned with the administrafidime Murray Islands
assumed full power to regulate the affairs of tbeupants of the Murray
Islands reservation, the Crown (and its agents)masd full power to deal

with the land as it saw fit. Indeed, the creatibneserves out of Crown land
was itself the exercise by the Crown of its righitabsolute ownership over
the land. In these circumstances the fact that stithe whole of the Murray
Islands was reserved carries with it no particaignificance. On the contrary,
there is a certain unreality in any separate examnon of the reservation of
the Murray Islands in order to discern an intenfiohto disturb native title.
The lands comprising the islands were quite plaimbught to be Crown lands
and to be in no different category to Crown landswhere in the colony.
There was never in Queensland, as there was nawn3buth Wales, any
policy which could be said to embrace the concépative title. The opposite
was the case and it is in that context that thatine of reserves for the
benefit of aboriginal inhabitants must be seen.

73. The findings of fact made by Moynihan J. upanrémitter of this matter
to the Supreme Court of Queensland are consistéimtive conclusions
which | have arrived at from a consideration of ldgislation passed and
executive action taken, namely that as from anmaxataditional native title
in the land was not recognized by the Crown (ortv@mounts to the same
thing, was extinguished by the Crown). In particuMoynihan J. found that
there was no concept of public or general commumgership of land
before the arrival of Europeans but that all laras wonsidered to be in the
possession of a particular individual or family gpoWhatever the true
character of traditional native title, it seemstthaan only be claimed by or
on behalf of a group of native inhabitants and thébes not support the
claim of an individual to a particular parcel ofith Of course this of itself
does not deny the possibility that the Crown hasgrized or granted to the



native inhabitants of the Murray Islands after atatien something more than
traditional native title, and more akin to privatenership of the land. But
Moynihan J. was able to go only so far as to fimat,tprior to European
contact, the native inhabitants of the Murray Id&had a strong sense of the
propriety of respecting and not trespassing on &wma else's place or
locality”; his Honour found this attitude to be gimained in the culture of the
people ... rather than objectively laid down anfbered by some distinct
agency - rather like our (or more likely anothee'agjconcept of good
manners for example than the traffic regulationfsr@ed by the police force".
This respect for another's "place or locality” wasdue to any spiritual or
religious relationship with the land or necessalhany intrinsic value of the
land as such; instead, it was at least partly dtithe need to control access in
the terms of distribution or sharing life sustamuor socially advantageous
resources in a potentially volatile social envir@mti. In other words,
controlled access to land on the basis of soc@igngs was necessary for
social harmony. In addition Moynihan J. found ttiegt disposition of and
dealings in village land and garden land at tlmetessentially depended on
whatever basis was acceptable to those direciyi@fl and, to the extent to
which a wider community might be affected, whatdvasis was acceptable to
that community. Moynihan J. concluded that, prottte arrival of
Europeans:

"The ultimate determining factor in terms of the ttohand
disposition of land was simply what was acceptabterms
of social harmony and the capacity of an individoal
impose his (it seems almost (always) to have bdempa
will on the community."

74. Moynihan J. thus appears to have formed the that it would be no
more than speculation to conclude that there wagparticular system
controlling the use of land on the Murray Islané$obe European contact.

75. European contact brought with it certain chanyeparticular a system of
chieftainship was introduced with the appointmdrthe "mamoose” (or
chief) at the instigation of the European authesitand this was followed by
the establishment of the island council, the islemgrt and the island
policemen. These were all introduced agencies itnéte words of Moynihan
J., bore "little or no relationship to anything yimusly in place in the society
or reflected by the culture”. Other changes inatuthe introduction of school
for the children, the introduction of Christianithe migration of a number of
islanders to the mainland and a change in the engrfimm one based on
subsistence gardening supplemented by fishingeédased on cash from
employment. To some extent the manner of dealinig harid was also
affected - for example, it appears that since Elanm®ntact the practice of
leasing or loaning garden land to other Murraynd&s has become a



relatively common and accepted transaction. Inqdar though, after
European contact, the London Missionary Societystdi®olmaster and
finally the island court assumed the function allging disputes concerning
residential (or village) land and gardening langvibusly, there was nothing
resembling these institutions or performing thamdtions. Of the court
Moynihan J. said:

"l am inclined to think that the operation of theutt
reflected as much as anything the imperative oieataing
social harmony by seeking to reconcile conflictpagties
or having them accept a decision perhaps in tefms o
accepted expectation.”

And, a little later, he concluded that:

"The view | take on the whole of the evidence ig tha

the role of the Court was to maintain social harynioy

accommodating peoples’ wishes as far as possitld@ng

what seemed to be right in the circumstances."

In other words, it appears that the court proceegbeth an ad hoc basis rather
than upon the basis of protecting such rightsnyf)jas may have existed
before the annexation of the Murray Islands. Whiistcourt did seek to
achieve a consistent application of certain basicples, this was because of
the intrinsic value of consistency and predictapilather than an attempt to
apply any traditional or customary law. Thus th&titations introduced by the
Europeans (in particular, the island court) do movgle evidence of the
recognition of any rights in land enjoyed by théveinhabitants before
annexation.

76. On 6 May 1931 a lease (Special Lease 6619) veas$agl to two persons
(not being aboriginal inhabitants) over the whdi¢he islands of Dauer and
Waier for a period of twenty years for the purpotestablishing a sardine
factory. A new lease (Special Lease 6856) was taterted in the same year
on the same terms except that it provided for daersxon of the lease for
thirty years upon the giving of six months' noti¢ais lease was then
transferred to Murray Island Fisheries Limited onJli@e 1932. The lease
was, however, forfeited in 1938 for failure to ghg rent due and the
improvements made on the leased land were purcligsie Lands
Department on behalf of the Chief Protector of Afpoials.

77. The granting of the lease of land to the LondassMnary Society
referred to earlier and of the lease for the pugpad a sardine factory are
inconsistent with the preservation of native tid#hough in the latter case the
lease was subject to conditions that the lesseaflwot in any way obstruct
or interfere with the use of the Murray Island wesi of "their tribal gardens
and plantations"” on the demised land and wouldmanhy way obstruct or



interfere with the operations of the Murray Islaratives who fished around
the reefs adjacent to the demised land. The cartigtruof public buildings
and the carrying out of public works on the islaigdalso inconsistent with
the preservation of native title.

78. The court records do show that in September fltd§overnment
purchased three portions of land for a gaol hoas®urt house and a
recreation reserve respectively for a total su®.0f0 pounds. Further, it
appears that during the 1960s the Department avéAffairs paid $50 for a
site for a kindergarten "in recognition of any oidie (the recipient) had to
the use of the land". And, in 1973 the area of lased by the kindergarten
was increased and another person was paid $7®yapartment of
Aboriginal and Islander Affairs for the loss of usfehe land. Each of these
transactions was variously referred to as a "salédjsposal”, an
"acquisition" or a "purchase". The court record®ahow that in 1928 land
on Mer "was resumed by the Protector of Aborigirzald set aside for a new
village. The land was then cleared and subdividénl23 lots and balloted
for".

However, it was only upon some occasions when Murra

Islanders were deprived of the use of their larad they were compensated.
For example, in 1978 land was used for the construof an air-strip on Mer
without any question of compensation being raigedny event, such
payments as were made were (despite some of thentdogy used) for the
loss of use of the land rather than for the acjorsbf any rights in the land,
the payments being made in some instances aftemtre@ention of the island
council. In my view there was no legal obligationgive such compensation
and the giving of it is explicable on the grounisttit was desirable to avoid
ill-feeling and possibly to compensate the occufmerany improvements
(such as gardens or dwellings) that may have betery him. It is true that
on occasions land on the Murray Islands has bderred to as being
"owned" by or "belonging to" the native inhabitaatsd that in one instance
land was said to have been "resumed”. Howevehgdrtircumstances, this
again only reflects an imprecision in the languaged rather than the true
legal position. It is equally true that on occasiimespassers"” were removed
from the Murray Islands, but this is explicable natthe basis that they were
trespassers on land owned by the native inhabibartghat they were
trespassers on land owned by the Crown, notwitdsigrthat they may have
been removed to protect the native inhabitants.

79. In my view, the conclusion is inevitable thegsuming the native
inhabitants of the Murray Islands to have held ssor¢ of rights in the land
immediately before the annexation of those islatids Crown in right of the
Colony of Queensland, on their annexation, exeddte full its rights in the
land inconsistently with and to the exclusion of aative or aboriginal rights.



It did so under the law which it brought with it.did so from the start by
acting upon the assumption (which was also thenagson lying behind the
relevant legislation) that there was no such tlasgative title and that the
Crown was exclusively entitled to all lands whicdmot been alienated by it:
lands which were designated as Crown lands. Inmgghiovision for the
reservation of land for public purposes, in patécthe welfare of the
aboriginal population, the relevant legislation déimel action taken pursuant to
it disclose no intention to preserve native rightthe land: they were simply
thought not to exist. The reservation of land far tise of the aboriginal
population was in the exercise of a benevolensgliction whereby the land
was to be controlled by the Crown in accordancé witegislative scheme
which was inconsistent with the exertion of natiiggts, communal or
otherwise, in the land. If any ambiguity arose fribra fact that practically the
whole of the Murray Islands were reserved and dlcethat the aboriginal
inhabitants were allowed to continue in occupatibthe land more or less as
they had been in the past (or at all events sincedean contact), that
ambiguity is resolved when it is recognized thatsbheme under which the
islands were reserved extended to the whole ofdhley and was elsewhere
plainly incompatible with the preservation of argtine title and consistent
only with the assertion by the Crown of full andrqaete dominion over land.
Indeed, the creation of aboriginal reserves wash@purpose of actually
retaining the land within the control of the Croamits agencies in order that
it might be administered for the benefit of the adpoal population of the
colony. Further, aboriginal reserves were not ecat a manner which
coincided with the aboriginal inhabitants' occupatof the land. On the
contrary, aboriginal reserves were created witlaoytregard to aboriginal
title.

80. My conclusion that the plaintiffs have no agoral title to the land
necessarily carries with it the further concludioat the plaintiffs’ separate
claim to usufructuary rights over the land cannmiceed. Imprecise as the
authorities are concerning the nature of aborigitlal it would appear upon
any view to embrace usufructuary rights. The sdparaims made by the
plaintiffs to aboriginal title and usufructuary hitg would appear to be based
upon the notion that aboriginal title is proprigtay nature, whereas
usufructuary rights are, by definition, not propeiry in nature. The weight of
authority rather suggests that aboriginal titlefigs nature also non-
proprietary and carries with it little if anythimgore than usufructuary rights.
But it is unnecessary to pursue the matter bedaisseot, and cannot be,
guestioned that aboriginal title may be extinguished it follows that any
usufructuary rights amounting to something less tiaoriginal title may also
be extinguished. The exertion by the Crown of gits over the Murray
Islands, as evidenced by, among other things,réegtion of a reserve, to the
exclusion of any native rights in that land, casndth it the result that any



usufructuary rights in the land stemming from o@mugy before annexation,
have been extinguished.

81. Similarly, in the light of what | have alreaslgid, the plaintiffs' claims to
ownership by custom of the lands comprising thersjutslands cannot be
sustained. The short answer is that, upon the faatsl by Moynihan J.,
which | have set out previously, the plaintiffsléal to establish any custom by
which they could be said to have inherited rightsrahe land which they
claim. A system, such as that which apparentlytediprior to annexation,
whereby the control and disposition of land depdmatewhat was acceptable
in terms of social harmony and on the capacityhefihdividual to impose his
will on the community, does not seem to me to arhtmany sort of custom,
whether or not characterized as a system of laagsrding the control and
disposition of land. But, more fundamentally, caséwy rights which are not
recognized by a new sovereign who acquires theahttile to the land are
extinguished upon the assumption of sovereigntyess than rights which
might be characterized as aboriginal title. No dpab in my view is the case
with aboriginal title, recognition may take therfoof acquiescence, at least
where the customary rights are reasonable(470bHpls Laws of England
(4th ed.), vol.12, pars 406, 409-414; New WindsorgOration v. Mellor
(1975) Ch 380, at p 386; Lockwood v. Wood (1844)EBK%D, at p 64 (115 ER
19, at p 24); Mercer v. Denne (1904) 2 Ch 534 pab®l-552; Tyson v. Smith
(1838) 9 Ad. and E 406, at p 421 (112 ER 1265, &/l )land not repugnant
to the common law(471) The Case of Tanistry (1608)i©28, at p 40 (80
ER 516, at p 527); 4th ed. Dublin (1762) p 78, 408 (English translation).
But the history, both legislative and executivewtach | have made
reference, affords no basis for any claim thatGhawn in right of the Colony
or State of Queensland recognized the existenaaytustomary rights of
ownership on the part of the aboriginal inhabitarithe Murray Islands.

82. As | have said, under both the Community Sess/{dorres Strait) Act and
its predecessor, an island council is requiredbiae the reserve "in
accordance with the customs and practices" ofdlaaders. Indeed, the 1980
by-laws expressly require the transmission of landhe holder's death or
permanent departure to be "in accordance with eatinstom” (by-law no.35)
and provide that, if a deceased islander does a&tra will, the deceased
islander's land and property is to be distributgdhe island court "by native
custom” (by-law n0.38). Also, in some cases, thisgliction of the island
court is required to be exercised having regam in accordance with "the
usages and customs of the community"(472) Seexample, Community
Services (Torres Strait) Act, s.41(2)(a), (b). Theanglffs contend that these
provisions confer "statutory rights" on the Merigeople. However, these
provisions cannot preserve that which has beendfowh to exist by
Moynihan J. and they do not constitute a recogmitibcustomary rights



which, at least so far as land is concerned, a@sistent with Queensland
laws introduced upon annexation.

83. The plaintiffs placed reliance upon The Case oiskg/(473) (1608)
Davis 28 (80 ER 516); 4th ed. Dublin (1762) p 78 (&hgtranslation). That
was a case in which it was sought to establisltdinéinuation in Ireland of
the custom of tanistry (a tenure involving a motldescent through the male
line) despite the introduction of the common lavEofyland. It was held in
that case that the custom did not survive becdwsas unreasonable and
repugnant to the common law(474) ibid., at pp 3348b(pp 521-523, 527 of
ER); pp 92-95, 109 of English translation. In additithe court affirmed the
basic principle which | have stated before(475).ibat pp 40-41 (p 528 of
ER); pp 111-112 of English translation:

"queen Elizabeth shall not be said to be in actual
possession of this land, by virtue of the firstqoest, if

it doth not appear by some record that the firsgo@ror
had seised this land at the time of the conquest, a
appropriated it particularly to himself as parcehis
proper demesne.

For the kings of England have always claimed and had
within their dominions, a royal monarchy and nalegpotick
monarchy or tyranny ... And therefore when sucbyalr
monarch, who will govern his subjects by a just poditive
law, hath made a new conquest of a realm, althauédct
he hath the lordship paramount of all the land&iwit
such realm, so that these are all held of him, atediel
immediate, and he hath also the possession dfealainds
which he willeth actually to seise and retain is tnwn
hands for his profit or pleasure, and may alsoibyghants
distribute such portions as he pleaseth to hisasgsvand
warriors, or to such colonies as he will plant inamag¢ely
upon the conquest ... yet Sir James Ley chief-jest#d,
that if such conqueror receiveth any of the nates
antient inhabitants into his protection and avovik&ém

for his subjects, and permitteth them to contirnesrt
possessions and to remain in his peace and altgitreir
heirs shall be adjudged in by good title withowrgror
confirmation of the conqueror, and shall enjoy theands
according to the rules of the law which the conquéath
allowed or established, if they will submit themss to

it, and hold their lands according to the ruleg,cind

not otherwise."

In other words, on conquest the Crown took thematat title to (though not
actual possession of) all the lands in the congueralm so that all the lands



were held of the Crown. If the Crown permitted toaquered people to
remain in possession of the land then they obtagoed title to it (under the
laws designated by the conqueror) without gramomfirmation of the
Crown. The Case of Tanistry therefore does nottabssplaintiffs in their
claim to ownership by custom. Even if they wereedbl establish the
necessary custom, it did not survive the annexatidhe Murray Islands by
the Crown in right of the Colony of Queensland hesea unlike the situation
in The Case of Tanistry, the Crown did not permititit@bitants of the
Murray Islands to remain in possession of the laretcordance with its
laws, including any custom recognized under Quemaislaw. Instead their
continued occupation was at the pleasure of thev@ro

84. Alternatively, the plaintiffs argue that, whetlor not they are able to
establish that they have traditional land righigytnevertheless have a title
based on possession. This argument is heavily lmasadheory advanced by
Professor McNeil in his book Common Law Aboriginatld;i (1989). The
starting point is that the plaintiffs' predecessorstle have been in
occupation of the land since beyond living memabhyon annexation, the
common law was introduced into the Murray Islanslpart of the law of
Queensland. Under the common law, occupation isgfacie proof of
possession and possession carries with it a pasgdike, which is good as
against those who cannot show a better title imdsdves. Indeed, mere
possession of land is prima facie evidence of sirs@ fee. Thus, say the
plaintiffs, since they were allowed to remain irspession of their lands and
since no one can assert a better title against, ttheay must be taken to hold
their land by way of an estate in fee simple.

85. But, of course, any presumption that the pifésritave an estate in fee
simple is rebuttable(476) See Wheeler v. Baldw#8H] HCA 58; (1934) 52
CLR 609, at p 632 and any possessory title wouldwuithistand the assertion
by the Crown of its radical title. In other wordgon the assumption of
sovereignty by the Crown, the plaintiffs or theiegecessors could only retain
such interests as the Crown chose to recognizeéyr@ans or another and,
as | have endeavoured to explain, the Crown upaexation asserted its

right to the land to the exclusion of any rightowafership on the part of the
plaintiffs or their predecessors.

86. The plaintiffs put yet another argument. Theynsitikhat if they fail to
establish title to the lands which they claim oa turray Islands,
nevertheless the Crown, whether as a trustee powats them a fiduciary
duty to deal with those lands in such a manneo &sve regard to their
traditional rights in them. They argue that thisydatises from the unilateral
assumption of control by the Crown over the nai&bitants on annexation,
the policy of protection of the native inhabitaattopted by the Crown and
the creation of a reserve (later put under therobot trustees) for the use and



benefit of the native inhabitants. The plaintifés/shat this duty imposes an
obligation on the defendant, among other thingpréserve or have regard to
the traditional land rights of the plaintiffs, taexcise any discretionary
powers conferred by statute or otherwise in a mawhe&h preserves or has
regard to these rights, and to pay proper compiensir any extinguishment
or impairment of these rights. | have some diffigulith this submission
because, assuming that the plaintiffs had traditioghts in those lands, |
have reached the conclusion that those rights bege extinguished. Itis in
the end for that reason that | have also concltis&icthere is no fiduciary
duty imposed upon the Crown such as is advancekebglaintiffs, but it is
necessary for me to elaborate my reasons for neg¢hat conclusion.

87. In the United States it has been held thatuciary relationship exists
between the United States government and the \sahmalian tribes. Its
foundation is said to lie in the judgments of Maisk.J. in Cherokee Nation
v. Georgia(477) (1831) 30 US 1 and in Worcestéseorgia(478) (1832) 31
US 350. This relationship seems to derive fromféog that the Indian tribes,
as "domestic dependent nations", rather than agducls abandoning their
national character and submitting as subjectsada¥ws of another, have
sought and received the protection of a more pawgdvernment, namely,
that of the United States. Accordingly there hasearbetween the Indian
tribes and the United States government a reldtiprghich has been
described as resembling that between a ward arguhislian(479) Cherokee
Nation v. Georgia (1831) 30 US, at p 12 and WorrestGeorgia (1832) 31
US, at p 376; see also United States v. Kagama)1B8B US, at pp 383-384.
This relationship has also been described as "a@ednest relationship
between the United States and the Indian peopl@)(daited States v.
Mitchell (1983) 463 US, at p 225, and the Unitedt& government, in
dealing with the Indians, and in particular in garg out its treaty obligations
towards them, is under "a humane and self impos&dyp whereby "it has
charged itself with moral obligations of the highessponsibility and
trust"(481) Seminole Nation v. United States (19329 US, at pp 296-297.
The precise origins of this United States "fedexattresponsibility”, as it is
sometimes called, as well as its content, are sd¢ratwbscure. Marshall C.J.
spoke in broad moral terms, but the theoreticaklizes been variously
explained(482) See Note, "Rethinking the Trust Doetin Federal Indian
Law" (1984) 98 Harvard Law Review 422. It is cleavwever, that the
doctrine is dependent upon a history of proteabibtine Indian tribes, as
separate domestic dependent nations with theirliomited form of
sovereignty and territorial and governmental intggthe protection being
undertaken by the United States government eithesuant to legislation or
otherwise. The doctrine also assumes some forni@frtithe Indian tribes to
the land, either by way of aboriginal title ("unognized Indian title") or
under treaty ("recognized Indian title").



88. In Canada the notion of a fiduciary duty wigéispect to aboriginal lands
was taken up in Guerin v. The Queen(483) (19841R (4th) 321. In that
case part of an Indian reserve set apart for thefihe Musqueam band was
surrendered to the Crown by the band "in truse&sé the same to such
person or persons, and upon such terms as the i@oept of Canada may
deem most conducive to our Welfare and that ofpaaple”. The Crown
accepted the surrender and entered into a leasetepos substantially less
advantageous than those which had been discustietheiiband. No copy of
the lease was made available to the band untihaiderable time after it had
been entered into. Under the Indian Act, RSC 1853219, it was provided
that reserves were to be held by the Crown fouieeof the respective Indian
bands for which they were set apart: s.18(1). & @alao provided that
generally lands in a reserve were not to be stiehated, leased or otherwise
disposed of until they had been surrendered t&tbevn by the band for
whose use and benefit in common the reserve wagaet s.37. The purpose
of this latter stipulation was to interpose thelmdoetween the bands and the
prospective purchasers or lessees of their larad $0 prevent the bands from
being exploited(484) ibid., at p 340.

89. Dickson J. (with whom Beetz, Chouinard and Laddelagreed) found that
the Crown was under a fiduciary duty towards thddns with respect to the
surrendered land which, whilst not a trust, ma@eGhown liable in the same
way and to the same extent as if a trust werefecefThe finding of Dickson
J. that a fiduciary duty existed was dependent uperexistence of Indian

title and the statutory provisions prohibiting theposal of reserve land
except through surrender to the Crown. He said(488), at p 334:

“In my view, the nature of Indian title and the
framework of the statutory scheme established ikpasing
of Indian land places upon the Crown an equitable
obligation, enforceable by the courts, to deal \ilig land
for the benefit of the Indians. ...

The fiduciary relationship between the Crown and the
Indians has its roots in the concept of aboriginative

or Indian title. The fact that Indian bands havedain
interest in lands does not, however, in itself gige to

a fiduciary relationship between the Indians ared@nown
The conclusion that the Crown is a fiduciary depamuts
the further proposition that the Indian interestha land
is inalienable except upon surrender to the Crown."

90. Wilson J. (with whom Ritchie and Mcintyre Jdreed) held that, while
the Crown did not hold reserve land under s.1&efibdian Act in trust for
the bands because the bands' interests were libhtdte nature of Indian
title, it did hold the lands subiject to a fiducianyligation to protect and



preserve the bands' interests from invasion orwgin. Thus the Crown
could not utilize reserve land for purposes incotibyawith the bands' Indian
title unless the relevant band agreed(486) ibtdo, 267. Wilson J. further
held that this fiduciary duty, which was foundedomboriginal title,
“crystallized upon the surrender into an exprasst f specific land for a
specific purpose"(487) ibid., at p 361.

91. The existence of some sort of fiduciary or taldtgation upon the Crown
in dealing with surrendered reserve land whicli&ntified in Guerin is
similar to a manifestation of the fiduciary relatship said to generally exist
between the Indian tribes and the United Statesmowent. That is that land
in the United States, whether held under unrecegihar recognized Indian
title, cannot be disposed of without the conser@afgress; in other words,
analogously to the position of the Crown in Candla,United States
government has assumed a responsibility to prthtedindian tribes in their
land transactions(488) See, for example, CatawdbarinTribe of South
Carolina v. State of South Carolina (1983) 718 A2€1, at pp 1298-1299;
Joint Tribal Council of Passamaquoddy Tribe v. Mortb975) 528 F 2d 370,
at p 379; Narragansett Tribe v. Southern Rhodeddlaimd Development
Corp (1976) 418 F Supp, at p 803; United Stat€3neida Nation of New
York (1973) 477 F 2d 939, at p 942; Fort Sill Apadribe of State of
Oklahoma v. United States (1973) 477 F 2d 136p,1866.

92. However, it has been suggested that in Camaada,the United States, the
Crown in fact has a broader responsibility to act fiduciary capacity with
respect to its aboriginal peoples. That respontsilid said to arise out of the
Crown's historic powers over, and assumption giaesibility for, those
aboriginal peoples and out of the recognition difid@ation of existing
aboriginal rights contained in s.35(1) of the CaaadConstitution(489) Reg.
v. Sparrow (1990) 70 DLR (4th), at p 408 but cf. daehuukw v. British
Columbia (1991) 79 DLR (4th), at p 482.

93. But once it is accepted, as | think it musttbat aboriginal title did not
survive the annexation of the Murray Islands, ttiere is no room for the
application of any fiduciary or trust obligation thie kind referred to in
Guerin or of a broader nature. In either case biigation is dependent upon
the existence of some sort of aboriginal intergistieg in or over the land.
Yet, as | have said, upon annexation the lands aemg the Murray Islands
became Crown lands and the Crown asserted thetagl®al with those lands
unimpeded by any recognition of, or acquiescengeative title.

94. As | have already stated, in 1939 a truste@stlin name) of the lands
comprising the Murray Islands was created pursteast181(1) of the Land
Act 1910. The present trustee would appear todme@oration sole, The
Corporation of the Director of Aboriginal and Istlsrs Advancement. But the



terms of the trust, which are now to be gleanemhftioe Land Act 1962, are
inconsistent with the preservation of any form afive title and may in this
respect be contrasted with the provisions of tligaim Act. The trust was
created without any deed of grant from the Crowth#otrustees and appears
to be limited to the imposition of an obligationdontrol the use of the land
without any title being vested in the trusteess,ltherefore, more akin to an
administrative arrangement than a conventionat.tideether or not a trust of
this kind creates any enforceable rights in eqagginst the Crown or those
appointed as "trustees" by the Crown is a questitich may on some other
occasion require to be answered(490) cf. WilliamAttorney-General for
N.S.W. [1913] HCA 33; (1913) 16 CLR 404; see als® Vit Waddell (No.2)
(1977) Ch 106, at pp 211, 216, 223, 228-229, 238;236; Kinloch v.
Secretary of State for India (1882) 7 App Cas @E9,Lord Selborne L.C. at
pp 625-626, Lord O'Hagan at p 630, and Lord Blacklai pp 631-632; Town
Investments v. Department of Environment [1977] UKHL(1978) AC 359,
per Lord Diplock at p 382 and Lord Simon of Glaisdat p 397; Aboriginal
Development Commission v. Treka Aboriginal Arts &rafts Ltd. (1984) 3
NSWLR 502, at p 517; Guerin v. The Queen (1982) 4R (3d), at pp 468-
470, but | am prepared to assume for the purpdsagoment that some form
of trust has been created giving rise to enforeeabligations on the part of
the Crown. As | have said, it is the Land Act 198#ch defines the nature of
the trust and it seems to me that the relevantigions of that Act assert the
control of the Crown to the exclusion of any nativierests in the land.

95. Under the Land Act 1962, the trustees may talierafor the removal of
trespassers, for the protection of the land omfjury to or misuse of the
land(491) s.338(1). They may also, with the approvahe Governor in
Council, make by-laws for, among other things, @cthg the land from
trespass, injury or misuse and regulating the ndesajoyment of the land
and imposing reasonable fees and charges ther@®)r$4339. The trustees
are also prohibited from permitting any persondoupy the reserved land for
any purpose that is contrary to or inconsisteniwhe purposes for which the
land was reserved(493) s.350(1)(a). Further, ttdes may lease the whole
or any part of the land, but only with the priopapval of the relevant
Minister(494) s.343(1). In this respect it is relavto note that the Governor
in Council may, on the recommendation of the Meisapprove the leasing
of the land for a purpose other than the purposeifach the land was
reserved(495) s.343A(1) and that, while any rerdgganerally to be applied
solely for the purposes of the trust, the Ministees have the power to apply
them for some other purpose(496) s.346. Moreokertrustees do not have
power to sell or transfer the land(497) s.342(inaky, the Governor in
Council, by Order in Council, is empowered to reddn whole or in part or
amend, alter, vary or otherwise modify any Orde€auncil reserving and
setting apart any Crown land for any public pur§488) s.334(4). If the
Order in Council reserving the land for a publicgmse is rescinded by the



Governor in Council, the Minister may order thestrto be wound up and any
surplus moneys are to be remitted to the Minigtdret disposed of as the
Minister may direct(499) s.354(1).

96. These provisions define the parameters of tist &and they do so without
any reference to any interest in the land on timegddhe inhabitants of the
reserve. It is clear that, in establishing a resettve Crown is not creating an
interest in the land in anyone else which can firensubject of a fiduciary or
trust obligation owed by the Crown to that otherspe or persons. It is
merely setting aside Crown land for a particulamppge. The Crown retains
absolute control over the disposition of that land the legislation does not
prevent, but expressly enables, the Crown to retlo&eeserve, whereupon it
once again becomes Crown land within the meanirgg5obf the Land Act
1962 and so is available for disposal by the Crawabsolute owner just as it
was before it was reserved. In dealing with resittaad in this way there is
no legislative requirement imposed on the Croweoatasider the interests of
the inhabitants of the reserve at alll.

97. Moreover, it does not appear that the resesugpdsing the Murray
Islands or the trust created with respect to thases was for the benefit of
the inhabitants of the Murray Islands to the exolu®f the other aboriginal
inhabitants of the State of Queensland. It haprmted possible to locate the
actual terms of the proclamation issued in 1882HeiOrder in Council dated
14 November 1912, which reserved the Murray Isladuso for the use of
"the Aboriginal Inhabitants of the State". Moreguwle Order in Council
dated 9 September 1939, which placed the reseker tine control of
trustees, did so by reference to the reserve setherms, that is to say, it
referred to the reserve as being a reserve fargbef "the Aboriginal
Inhabitants of the State". In The Corporation & Birector of Aboriginal and
Islanders Advancement v. Peinkinna(500) (1978) B2R\286, the Privy
Council considered the nature of a reserve "foB&eefit of the Aboriginal
Inhabitants of the State, Aurukun" which was plageder the control of the
Director of Native Affairs as trustee. The Privy @oil was prepared to
assume, without deciding, that a public charitailst arose by reason of the
Land Act 1962 and the Orders in Council made undeserving that land
and placing it under the control of a trustee. Hasvetheir Lordships
concluded that such a trust would be a trust ferbnefit of the aboriginal
inhabitants of the State as a class and not afousite benefit of the
aboriginal inhabitants upon the reserve at AuruKinat case is
indistinguishable in all relevant respects from pinesent one and it may be
observed that a trust to control land for the Udb®@aboriginal inhabitants of
the State generally does not suggest a trust iatetalprotect such communal
or individual interests in the land as may havenlq@eviously possessed by
the inhabitants of the Murray Islands.



98. There is no doubt that the initial annexatiothef Murray Islands was
motivated in part by a desire on the part of thev@rin right of the Colony of
Queensland to protect the native inhabitants ofdlamds. Further, it is clear
that the policy adopted by the Queensland legistatawards the native
inhabitants of the Murray Islands and of Queenslargkeneral was one of
protection of their welfare and, to a certain ektpreservation of their
traditional way of life(501) See, for example, Re&tnell and Beche-de-Mer
Fishery Act 1881 (Q.); Liquor Act 1912 (Q.), s.7%(Rptive Animals
Protection Act 1906 (Q.), s.9(c); Fauna Conserwmafiot 1952 (Q.), s.78;
Fisheries Act 1957 (Q.), s.3; Fisheries Act 1979,(Q5(d);Torres
StraitFisheries Act 1984).). But the measures taken in furtherance of this
policy in no way relate to native interests in laml cannot be used to found
a fiduciary duty upon the Crown to deal with landaiparticular way.

99. In the absence of any native title and in ithiet lof the detailed legislative
provisions which govern the relationship of the anowith the aboriginal
inhabitants of the State upon the basis that tisare native title or (if there is
a difference) traditional rights in the land, thexgin my view, no foundation
for the imposition of a fiduciary duty upon the @Groto deal with the lands
comprising the Murray Islands in a manner involvihg recognition of any of
the rights which the plaintiffs claim. Of coursewias not suggested, nor
could it be, that the Queensland legislature wisclject to any paramount
Commonwealth legislation, has plenary power to deth those lands, is
under any fiduciary duty in the exercise of thatvpo

100. The plaintiffs also pursued an argument based
theRacialDiscrimination Act 1975Cth). As | have said, under s.334(4) of
the Land Act 1962 the Governor in Council may red@n Order in Council
reserving and setting apart any Crown land forublic purpose. The
Murray Islands are deemed to have been so resangedet apart under such
an Order in Council: s.334(3). Under s.334(1) tlow&snor in Council may
grant in trust any Crown land which, in the opinafrthe Governor in
Council, is or may be required for any public puegad'Public purpose”
includes the benefit of aboriginal and islandeiimkants or any objects or
purposes connected therewith or incidental theseefo:The plaintiffs contend
that by virtue of these provisions the Governo€ouncil may rescind the
Order in Council reserving the Murray Islands fog tise of the aboriginal
inhabitants of the State and grant the land irt farghe benefit of the
aboriginal and islander inhabitants of the Murrsiads. The grant, they say,
may be to the Murray Island Council, which is ayaodrporate capable of
holding land (absolutely or subject to trusts) urel@5(3) of the Community
Services (Torres Strait) Act. To do that, the piffsmargue, would be
unlawful under s.9(1) of the Racial Discriminatidaot. Section 9(1) provides:




"It is unlawful for a person to do any act involgia

distinction, exclusion, restriction or preferen@séed on

race, colour, descent or national or ethnic ongirich

has the purpose or effect of nullifying or impagyitihe

recognition, enjoyment or exercise, on an equdirigo

of any human right or fundamental freedom in thitipal,

economic, social, cultural or any other field obpa

life."

The human right or fundamental freedom which thenpfts allege would be
nullified or impaired is, apparently, that idergiiin Mabo v. Queensland,
namely, the right to own and inherit property (udihg the right to be
immune from arbitrary deprivation of property).

101. The consequences of a grant in trust of thedyuslands to the Island
Council under the Land Act 1962 would include: givio the Governor in
Council an authority to exclude certain lands androvements to the land
from the grant(502) ss.334C, 334F and to makeioemaervations from the
grant(503) ss.334D; an inability on the part of titustee to lease any part of
the land except with the prior approval of the valg Minister and then only
on certain conditions including that the term @ thase is not to exceed
seventy-five years(504) ss.343,344; a prohibitiparua lessee from
transferring or mortgaging the lease or sub-lettuityout the prior approval
of the Minister(505) s.347; and giving a powerhe Minister to cancel a
lease for breach of its terms by the lessee orevheis desirable in the public
interests so to do" without any right to compersd606) s.348. Further, the
Governor in Council may, by Order in Council, deelthat land granted in
trust for the benefit of aboriginal or islander afiitants shall revert to the
Crown, but only if he is authorized to do so byAan that specifically relates
to that land; in such a case, the land revertsédCrown freed and discharged
from the trusts and all encumbrances, estatedenests whatsoever and may
be dealt with by the Crown as if it had never bgemted(507) s.353A(1); see
also s.352A which relates to the resumption of lgiradhted in trust for the
benefit of aboriginal or islander inhabitants whtrat land is approved by an
Act for resumption as land surplus to the requingimef the trust.

102. At the time when argument was heard, a fuogrtheAborigines
andTorres Strait Islanders (Land Holding) Act 19€%), permitted land
vested in an island council as trustee to be digeahd thereupon to become
Crown land under the Land Act 1962(508) s.10. Thigstiture of land from
an island council was to take place when a "quealifislander (defined in
s.4(1)) applied to the council for a lease (ofradkilescribed in s.9 of that Act)
of part of the land and that application was apeddby the council. The
Governor in Council was thereupon authorized togttae lease pursuant to
the Land Act 1962(509) s.9(2). The restrictions isgzbby the Land Act
1962 on the transfer and mortgaging of leases aralib-letting were equally




applicable to leases granted under this Act(51@. S he Act further
stipulated the method by which the annual rent pl@yander such leases was
to be determined(511) s.16, the rent being paytaltiee relevant island
council(512) s.17(1) to be used by that counciltf@ purposes of the local
government of the trust area under its controltbevise for the benefit of
that trust area(513) s.17(2). Finally the Act dtped the grounds on which
these leases became liable to forfeiture(514) s342in which event the land
was to revert to and vest in the relevant counti%.27. The system of
granting leases under this Act has, however, beraninated by the
Aboriginal and Torres Strait Islander Land (ConsegjatAmendments) Act
1991 (Q.), s.13(516) Section 13 inserted s.33AtioAboriginal and Torres
Strait Islanders (Land Holding) Act, an Act whicmminto operation after
hearing argument in this case.

103. It is unnecessary to refer in any more dataihe consequences which
may follow upon a grant in trust of the land comjmrg the Murray Islands,
for the discrimination which the plaintiffs allegader s.9(1) of the Racial
Discrimination Act is the nullification or impairméeof the traditional land
rights which they claim in the land. The view whidmave expressed is that
any rights in the land held by the aboriginal inkeatts were extinguished
upon annexation and it follows that the relevagidiation cannot be regarded
as authorizing the nullification or impairment bétenjoyment or exercise of
those rights. On the contrary, on the view thaauentaken, the legislation
authorizes the conferring of rights of a kind whibk plaintiffs otherwise do
not have.

104. In dealing with this aspect of the plaintiisjument as | have, | have
been able to avoid the problem adverted to in Malipueensland by
Brennan, Toohey and Gaudron JJ.(517) (1988) 166 @tLR216 that:

Section 9 (of the Racial Discrimination Act) prabess

the doing of an act of the character therein meetio

It does not prohibit the enactment of a law cregtin
extinguishing or otherwise affecting legal righisor

over land: Gerhardy v. Brown(518) [1985] HCA 11985) 159 CLR 70,
at pp 81, 120-121. It is arguable that

the operation of a law which brings into existence
extinguishes rights in or over land is not affedbgds.9
merely because a consequence of the change is rggtitat
one person is free to do an act which would othexbie
unlawful or another person is no longer able tstem

act being done. It is not necessary to decideghestion
now."

That question remains.



105. The plaintiffs also place reliance upon s.10fthe Racial
Discrimination Act. That sub-section provides:

"If, by reason of, or of a provision of, a law bkt

Commonwealth or of a State or Territory, persona of

particular race, colour or national or ethnic arigb not

enjoy a right that is enjoyed by persons of anothee,

colour or national or ethnic origin, or enjoy ahido a

more limited extent than persons of another racieuc or

national or ethnic origin, then, notwithstandingt#mg

in that law, persons of the first-mentioned racdoar or

national or ethnic origin shall, by force of thexcton,

enjoy that right to the same extent as personsatfdther

race, colour or national or ethnic origin."

But, of course, in the absence of the traditioaatirights which they claim,

the plaintiffs enjoy the same rights under the Grdands legislation as any

other inhabitant of Queensland and any speciatgighich they enjoy under
the legislation dealing with the Murray Islands byeway of addition to, and
not in limitation of, those rights which are enjdygenerally.

106. As | have said, for the purpose of reachimg ttonclusion in Mabo v.
Queensland the majority assumed the existencaditibnal land rights over
the Murray Islands and it was upon this basisttiney determined that the
Queensland Coast Islands Declaratory Act 19854@s) inconsistent with the
Racial Discrimination Act. The minority considergdniappropriate to allow a
demurrer to the defendant's defence upon the assumgb facts yet to be
proved by the plaintiff. In the event, | have cart®d that those facts have not
been proved with the result that, in my view, th&es no inconsistency
between the Queensland Coast Islands Declaratdriwhach, in any event,
has since been repealed by Tlwgres Strait Islander Land Act
1991(Q.)s.1.03)and the Racial Discrimination Act. Nor is thereg/an
inconsistency between the latter Act and the pronssof the Land Act 1962
which enable a grant in trust to be made of thddasomprising the Murray
Islands.

107. As | have said, since the Court heard this,a$urther Act, the Torres
Strait Islander Land Act 1991 has come into opemnatinder this Act land
may be granted in fee simple to trustees to befoelthe benefit of islanders,
their ancestors and descendants. The trusteema@\ered to deal with that
land in a number of ways and, in particular, togjealease or licence over the
whole or part of that land to an islander who haariicular connection with
that land under island custom. Provision is alsderfar land to be claimed

by an islander or group of islanders on the gropan®ng other things, of
customary affiliation or historical associationwhich case, if the claim is



established, and the Minister agrees, the landlmayranted in fee simple to
trustees to hold for the benefit of the succesgaumants.

108. Finally, the plaintiffs contend that the lasaimprising the Murray
Islands was not Crown land within the meaning ef@rown Lands
Alienation Act 1876 (if the reserve was establishetl882) or within the
meaning of the Land Act 1910 (if the reserve waaldished in 1912).
According to the plaintiffs, waste land or Crowndamust mean land which
is genuinely vacant and unoccupied so that the Gran take a full
possessory title over it based on occupation wtiads not displace any other
occupation. They say that if land occupied by iedigus peoples, such as the
Murray Islands, were to be treated as waste lar@rawn land it would result
in those indigenous peoples becoming trespassersaimexation. This
argument is unsustainable. As | have already stataste land designates
land that has not been alienated by the Crown. i§hisade clear by the
definition of "Crown lands" in the Land Act 19104%.While "Crown lands"
are defined in the Crown Lands Alienation Act 1838) as lands "vested in
Her Majesty" this does not mean vested in actuss@ssion, as a matter of
fact, but vested in legal possession. Of cours€tiog/n does not physically
possess waste lands but, as a matter of lawgansidered to possess them so
that, for example, it can bring an action for ti@sp Land inhabited by an
indigenous people whose rights are not recognigatid Crown are therefore
waste lands or Crown lands within the meaning ef@nown lands

legislation. But the native inhabitants do not beedrespassers if, as is the
case with the Murray Islands, those native inhalstaccupy the land with
the permission of the Crown. The plaintiffs alsoteol that, even if the
Murray Islands are Crown land and so capable afcbdealt with as such by
the Crown, the Crown in right of the State of Quaand had, and still has, no
power to deal with land on the Murray Islands (erder the deed of grant in
trust legislation) because there was no Imper@hgof power to deal with
these lands, as opposed to lands on the mainldredsAort answer to this
contention is that it was the Crown in right of thelony of Queensland
which annexed the Murray Islands to Queensland uheéeauthority of
Imperial letters patent, later confirmed by ImpElegislation. The Crown in
right of Queensland had power to deal with wagtedan that colony and
upon annexation the Murray Islands fell within #abit of that power.

109. This matter comes before the Court in the fofiquestions reserved for
its consideration pursuant $al8of theJudiciary Act 1903Cth). The first
two of those questions relate to the particulaeredt of the plaintiffs Passi
and Rice in individual parcels of land. The claintleg plaintiff Mabo is no
longer pursued. Towards the conclusion of argunbatattention of the
plaintiffs' counsel was directed to the difficutiyanswering the first two
questions asked having regard to the findings mbgddoynihan J. which




may not support the claims made by individualsaonifies to specific parcels
of land.

110. It was suggested that there may neverthetessdm for argument that
the plaintiffs exercised traditional rights in aed as members of a relevant
group. Accordingly, the plaintiffs reformulated tteclarations which they
sought in the action and it seems appropriate poess my ultimate
conclusions with respect to the reformulated detians, rather than attempt
to answer the questions referred. Forpayt | would refuse each of the
declarations sought. However, the first and seadridose declarations
incorporate a claim, in the alternative, that therislm people are, and have
been since 1879, entitled as against the wholedworbccupy, use and enjoy
the Murray Islands. Of course, the plaintiffs aneit predecessors have, since
annexation, been permitted to occupy, use and dajms which comprise
some part of the Murray Islands, but they have lpegmitted to do so, not in
recognition of any traditional land rights, butasupants of a reserve created
by the Crown pursuant to legislation. It is becalusenceive the first and
second declarations sought, in the form which kehdescribed, to be based
upon the continued existence of traditional lagthts in one form or another
that | am of the view that they ought to be refugesll have said, any
traditional land rights which the plaintiffs mayveahad were extinguished
upon the assumption of sovereignty by the Crown twe Murray Islands and
any fiduciary or trust obligation that might othése have existed in relation
to such rights is precluded by the terms of theuaht legislation.
Accordingly, if traditional land rights (or at ldagghts akin to them) are to be
afforded to the inhabitants of the Murray Islarttie, responsibility, both legal
and moral, lies with the legislature and not with tourts.

Introduction TOOHEY J. The plaintiffs seek declaas as to their
entittement and that of the Meriam people as a ehwmkthree Torres Strait
islands - Mer (known also as Murray Island), Daiadso spelt Dauar and
Dawar) and Waier - and as to the powers and oligabf the defendant, the
State of Queensland, with respect to those islandghe rights of the Meriam
people who live there. The three islands are collelgtknown as the Murray
Islands; | shall refer to them in this judgment giynas "the Islands"(519) For
general background, see Hocking, Torres Strait dgemand Australian Law,
(1987), International Academy of Comparative Lawthlongress, Session
A.1l: "The Aborigine in Comparative Law".

The plaintiffs' claim

2. Central to the case is the plaintiffs' claimttth@y or the Meriam people
are, and have been since prior to annexation bitiish Crown, entitled to
the Islands: (a) as owners (b) as possessors @ocagpiers or (d) as persons
entitled to use and enjoy the Islands. The dedtarainow sought give
primacy to the rights of the Meriam people rattantto those of the



individual plaintiffs. Indeed, at the end of theahag the plaintiff Mr Mabo,
who has since died, no longer asserted any claimsoown behalf.

3. The plaintiffs put their claim on three basassti-that the interests their
predecessors enjoyed in the Islands prior to arimexsurvived acquisition

by the British Crown and became a dimension ottiramon law

("traditional title", sometimes referred to as 'lmattitle”). Second, that those
predecessors acquired a possessory title as agqummsm of the operation of
the common law in the new colony ("common law atpoal title"). The
precise way in which this argument was put willcha#tention later in the
judgment. Third, that they could establish, asodhbly, local legal customary
rights(520) An argument not reliant on the effeicaimnexation. They said that
legal customs exercised by the Meriam people toitaygh different from
common law, should prevail so long as certain doos are met. The
customs must be certain; they must have been sgrersince "time
immemorial” without interruption; they must be reasble and not oppressive
at the time of their inception; they must be obsdras of right and not
pursuant to any licence or permission granted loghean; and they must not
be inconsistent with any statute law(521)Hanasiikbd\J. Symes (Unreported,
High Court of the Solomon Islands, 17 August 19BBstard v. Smith (1837)
2 M and Rob 129 (174 ER 238); Pain v. Patrick (1628)od. 289 (87 ER
191); Halsbury's Laws of England, 4th ed., vol.12,486.

4. This third basis of claim raises difficult quess with respect to the
interruption of these rights since such a "titkests, not on factual occupation
or possession, but on the exercise of particulatorns. Difficulties also arise
in so far as authority supporting customary rigbtsises on specific customs.
Entitlement is to enjoy a particular custom ratiantto continue a way of
life, or occupation, generally(522) For example ¢istom of "Borough
English" in which the youngest son, and not thest|dricceeded to the
burgage tenement on the death of his father: Btanks Commentaries, 17th
ed. (1830), vol.ll, p 83. It has become unnecessapyrsue these questions.
Given my conclusions in regard to traditional titlmeed not consider this
basis of claim further. The judgment turns on cosiclos as to traditional title
though important questions are raised by the pthtlaim to a possessory
title.

5. The plaintiffs say that their traditional titegood against the whole world
and that it continues today, "subject to the capadithe Defendant to
extinguish the same by, or pursuant to clear aaith p¢gislation”(523)
Plaintiffs' claim for declaratory relief as finalfgrmulated during the hearing:
par.1.E.. They say (and the defendant so concedids, @enying the
existence of any title) that power has not beemagsed to extinguish that title
with respect to the Islands generally. They sathrrthat the defendant is
bound as a trustee or is under a fiduciary dutgéognise and protect the



rights asserted and that the defendant is accdentataw for a breach of that
trust or that obligation. As to their possessadie,tthe plaintiffs contend that
it also is good against all the world and say titaaction has been taken by
the defendant to extinguish or acquire it.

6. Finally, the plaintiffs seek a declaration ttred defendant is not
empowered to make a deed of grant in trust in Esfehe Islands under the
Land Act 1962 (Q.) and that any such deed wouldrtenful by reason

of ss.9and10 of theRacial Discrimination Act 1978&Cth). Alternatively, they
say, such a deed may not be granted except upongoayf proper
compensation.

The issues

7. Broadly speaking, the legal issues to be dedigetie Court include: the
effect of annexation, involving questions of thegumption of vacancy and
the position of the Crown on annexation by settletnine existence and
nature of aboriginal interests which may continfieraannexation or be
created by operation of the common law on settléntiea capacity of the
Crown to extinguish any such interests; and thesequences in law of any
breach of trust or fiduciary obligation owed by ttefendant to the plaintiffs
or to the Meriam people.

8. The two kinds of interest claimed by the pldiathave different sources
and different characteristics, though the two agerh some ways and the
same set of circumstances, it is said, may giwetasither title. The first
interest, traditional title(524) See generally MdNEommon Law Aboriginal
Title, (1989) (hereafter "McNeil"), Ch.6, has beka thost commonly argued
in land rights cases; its origin lies in the indigas society occupying
territory before annexation. This title is one rgeised by the common law
(though what is required to establish that recagmits a matter of contention)
but its specific nature and incidents corresponthdse of the traditional
system of law existing before acquisition of soigmy by the Crown. The
second kind of title, common law aboriginal titl28 See generally McNeil,
Ch.7, has no existence before annexation sinsesdid to arise by reason of
the application of the common law. Not only itsst&nce but its nature and
incidents are determined entirely by principles@inmon law. "Title" is a
title based on possession and the consequendeat@tatus at common law.
It would, if made out, amount to a fee simple.

9. It will be necessary to examine each form ¢d @it greater length. But it is
Important to appreciate that, particularly withpest to traditional title, the
use of the term "title" is artificial and capablenasleading. The rights
claimed by the plaintiffs on behalf of the Meriamople do not correspond to
the concept of ownership as understood by thelmmaf England,
developed since feudal times, and by the later lawdf Australia. "Title" is



no doubt a convenient expression and has the aaby@titat, when recognised
by the law of Australia (or Canada, the United &air New Zealand), it fits
more comfortably into the legal system of the camg power. In the case of
the Meriam people (and the Aboriginal people of thalga generally), what is
involved is "a special collective right vested mAboriginal group by virtue
of its long residence and communal use of landsareisources"(526) The
Law Reform Commission, Australia, Report No.31, Teedynition of
Aboriginal Customary Laws, (1986), par.63. Speakjagerally, traditional or
native title is communal and the rights it genesditelong to the group as a
whole: Amodu Tijani v. Secretary, Southern Nigefi@Z1) 2 AC 399, at pp
403-404; Calder v. Attorney-General of British Golia (1973) SCR 313, at
p 355; (1973) 34 DLR (3d) 145, at p 175; Re Paulatie: Registrar of Titles
(No.2) (1973) 42 DLR (3d) 8, at p 27 (reversed opeab on different
grounds).

10. At the forefront of the argument is the issueethier such rights in land as
were held by indigenous groups survived annexafibere are of course
evidentiary problems that will arise in this regard they do not affect the
principle involved. If the matter is seen stridtlyterms of aboriginal "title", it
Is perhaps not surprising that a court may rejech s claim as not giving rise
to a title recognised by the common law. That vasdpproach taken by
Blackburn J. to the plaintiffs' claim in Milirrpum Nabalco Pty. Ltd.(527)
(1971) 17 FLR 141. But in truth what the courtsasked to recognise are
simply rights exercised by indigenous peoples garé to land, sufficiently
comprehensive and continuous so as to survive atinex

11. Before proceeding further, one more point sthtyel noted. While this
case concerns the Meriam people, the legal isslids be determined
according to fundamental principles of common lad aolonial
constitutional law applicable throughout Australiie Meriam people are in
culturally significant ways different from the Abginal peoples of Australia,
who in turn differ from each other. But, as will seen, no basic distinction
need be made, for the purposes of determining intexests exist in ancestral
lands of indigenous peoples of Australia, betwéenMeriam people and
those who occupied and occupy the Australian mathl@he relevant
principles are the same.

Annexation - its consequences

12. In his judgment Brennan J. has traced the $epling up to the Letters
Patent passed by Queen Victoria on 10 October 187 &e rectification of
the Maritime Boundary of the Colony of Queenslaj for the annexation
to the Colony of (certain) Islands lying in Tori@saits, and between
Australia and New Guinea". Pursuant to authoritytamed in the Letters
Patent and Th@ueensland Coast Islands Act 1§7®), the Governor of
Queensland, on 21 July 1879, declared that thedsldescribed in the




Schedule to the Proclamation (which included theniss) "shall be annexed
to and become part of the Colony of Queensland".

13. If these procedures were ineffective to incoapothe Islands into
Queensland, it must be taken that the Colonial Baties Act 1895 (Imp)
authorised their incorporation retrospectively(528cando v. The
Commonwealth [1981] HCA 60; (1981) 148 CLR 1.

14. In considering the consequences of the anmmexatithe Islands, the
distinction between sovereignty and title to ohtggin land is crucial. The
distinction was blurred in English law becausesteereignty of the Crown
over England derived from the feudal notion thatkting owned the land of
that country. It was ownership of the land thatdowed the theory of tenures,
of obligations owed to the Crown in return for ata¢e in land. The position
of the Crown as the ultimate owner of land, thelkobf the radical title, has
persisted and is not really in issue in these moicgs. What is in issue is the
consequences that flow from that radical title.

15. The blurring of the distinction between sovengigand title to land should
not obscure the fact that(529) McNeil, p 108:

"(t)he former is mainly a matter of jurisdictiomyvolving
qguestions of international and constitutional law,
whereas the latter is a matter of proprietary gght
which depend for the most part on the municipal ddw
property. Moreover, acquisition of one by the Cromould
not necessarily involve acquisition of the other."

16. Lord Reid, in Nissan v. Attorney-General(53342] UKHL 3; (1970)
AC 179, at pp 210-211, after referring to some t@arth century decisions of
English courts, said:

" In my view, none of these cases decides that winen

Crown annexes territory it is entitled to confisctie

property of British subjects which is in that tesry."

But what of the annexation of territory not occupi®y British subjects? It
was only with the colonising of territories thatne@eininhabited or treated as
such that settlement came to be recognised adeantied means of acquiring
sovereignty, additional to conquest and cessionteliseno question of
annexation of the Islands by conquest or cessionmsaost be taken that they
were acquired by settlement even though, long beéfoiropean contact, they
were occupied and cultivated by the Meriam people.

17. One thing is clear. The Islands were not tentbus. Nevertheless,
principles applicable to the acquisition of temytdhat was terra nullius have



been applied to land that was inhabited. Justibodbr this extension has
been sought in various ways, including the extenttich the indigenous
people have been seen as "civilised" or to be imprent occupation. Thus,
in Cooper v. Stuart(531) (1889) 14 App Cas 28¢, 281 Lord Watson
observed:

"There is a great difference between the case aieng
acquired by conquest or cession, in which theemis
established system of law, and that of a Colonyctvhi
consisted of a tract of territory practically unoped,
without settled inhabitants or settled law, attilee

when it was peacefully annexed to the British dooms.
The Colony of New South Wales belongs to the |aftess."

18. The reference to "peacefully annexed" carriesrin irony in the light of
what we now know. But, in any event, the idea thatl is terra nullius
because it lacks "settled inhabitants" is a comaatone(532) The application
of the doctrine of terra nullius to Australia isastgly attacked in Reynolds,
The Law of the Land, (1987), passim. In particulae,\tfew that a nomadic
lifestyle is inconsistent with occupation of larsdait odds with reality. It pays
no regard to the reason why people move from oe& aifrland to another.
Often people move, not because they lack any agsmtiwith the land over
which they travel but to follow the availability efater and food in a harsh
climate. An approach more in accord with realityyrba found in the
judgment of the International Court of Justice iedtérn Sahara (Advisory
Opinion). The majority concluded(533) (1975) ICJR &t p 39:

"In the view of the Court, therefore, a determioatihat
Western Sahara was a 'terra nullius' at the time of
colonization by Spain would be possible only iviétre
established that at that time the territory belahige
no-one in the sense that it was then open to atiqnis

through the legal process of 'occupation'.

19. The matter was put even more strongly by Viasident Ammoun in a
separate opinion apparently endorsing the follovasgessment by one of the
parties(534) ibid., at pp 85-86:

" Mr. Bayona-Ba-Meya goes on to dismiss the malistia
concept of terra nullius, which led to this dismembent
of Africa following the Berlin Conference of 1885.

Mr. Bayona-Ba-Meya susbtitutes for this a spiritaation:
the ancestral tie between the land, or 'mothereatand
the man who was born therefrom, remains attacheretib,
and must one day return thither to be united wigh h



ancestors. This link is the basis of the ownershine
soil, or better, of sovereignty. This amounts tteaial

of the very concept of terra nullius in the sensa land
which is capable of being appropriated by someone &
not born therefrom. It is a condemnation of the erad
concept, as defined by Pasquale Fiore, which regesd
terrae nullius territories inhabited by populatievisose
civilization, in the sense of the public law of Epep is
backward, and whose political organization is rotaeived
according to Western norms.

One might go still further in analysing the stateme

of the representative of Zaire so as to say thatddd
exclude from the concept of terra nullius any inteab
territory. His view thus agrees with that of Vatteho
defined terra nullius as a land empty of inhabgant

20. The idea that land which is in regular occupati@ay be terra nullius is
unacceptable, in law as well as in fact. Even tlopgsition that land which is
not in regular occupation may be terra nulliusrie that demands scrutiny;
there may be good reason why occupation is irregRlather, in terms of
Western Sahara (Advisory Opinion), the questiomhsther, at the time of
colonisation, the land belonged to no-one.

21. The operation of the notion of terra nulliusyoatises in the present case
because of its theoretical extension to the IslaBdsclearly it can have no
operation. The plaintiffs accept that the Islandsensettled by Britain rather
than conquered or ceded. But it does not follow phiaciples of land law
relevant to acquisition of vacant land are appleabhe acquisition of
sovereignty was effected, both with respect to roheopean colonisers and
the indigenous inhabitants, by the acquisitionHsyBritish Crown of radical
title. No more was required or, with respect toupsed land, possible.
Immediately on acquisition indigenous inhabitarédsdme British subjects
whose interests were to be protected in the caaeseftled colony by the
iImmediate operation of the common law. The Crownnditlacquire a
proprietary title to any territory except that yruininhabited.

22. The real question is whether the rights of treziddn people to the Islands
survived annexation. This is not answered by pajntindicta which
acknowledge that, on settlement, land vested ilCtioevn(535) See for
instance Attorney-General v. Brown (1847) 1 Legg2, 3t pp 316-318;
Randwick Corporation v. Rutledge [1959] HCA 63;%29102 CLR 54, at p
71; New South Wales v. The Commonwealth ("The SedsSalbmerged
Lands Case") [1975] HCA 58; (1975) 135 CLR 337, a#tpp-439,
irrespective of whether there were indigenous iithats.



Traditional title
(i) Existence: Recognition

23. It follows from what has been said that traxatial title is not precluded by
the argument that the Crown acquired a proprietdeyest in all land in the
colony on annexation. Previous interests in thd laay be said to survive
unless it can be shown that the effect of annemasido destroy them. That is,
the onus rests with those claiming that traditidile does not exist(536) See
Calder (1973) SCR, at p 375; (1973) 34 DLR(3dpmf.89-190.

24. In this respect the defendant argued that pusly existing aboriginal
interests in ancestral lands continue after anm@xanly if they are
recognised by positive executive or legislativesathis submission is
supported by a line of authority including Vajegidgravarsingji v. Secretary
of State for India(537) (1924) LR 51 Ind App 357¢cfeary of State for India
v. Bai Rajbai(538) (1915) LR 42 Ind App 229, Asrdimed v. Durgah
Committee, Ajmer(539) (1947) 34 AIR(PC) 1. and TeaeFbn Indians v.
United States(540) (1955) 348 US 272.

25. In Vajesingji Joravarsingji Lord Dunedin said{$41924) LR 51 Ind
App, at p 360, referring to the act of state whaamounts to acquisition of
sovereignty whether by conquest, cession or settiém

"In all cases the result is the same. Any inhabitdithe

territory can make good in the municipal Courtalelthed

by the new sovereign only such rights as that sager

has, through his officers, recognized. Such rigisthe

had under the rule of predecessors avail him ngthin

Blackburn J., in Milirrpum(542) (1971) 17 FLR, esfadly at pp 223-227,
followed this line of authority. This perhaps issarprising, at least in so far
as the Privy Council decisions were concernedgsiney were binding on
him where applicable(543) See also Hookey, "The G@ral Rights Case: A
Judicial Dispensation for the Taking of Aboriginalnids in Australia?",
(1972) 5 Federal Law Review 85.

26. However, a line of authority represented byelisouthern Rhodesia(544)
(1919) AC 211, at p 233, Amodu Tijani(545) (1921@, at pp 407, 410,
Guerin v. The Queen(546) (1984) 2 SCR 335, at @p3P; (1984) 13 DLR
(4th) 321, at p 336, Calder and Delgamuukw v. 8nitColumbia(547) (1991)
79 DLR (4th) 185 is more persuasive and should beved. This so called
doctrine of continuity was exemplified by Lord Suenin the Privy Council

in In re Southern Rhodesia(548) (1919) AC, at p: 233

"(U)pon a congquest it is to be presumed, in theabs of
express confiscation or of subsequent expropriatory



legislation, that the conqueror has respected §feiv

property rights) and forborne to diminish or modifiem".

And in Amodu Tijani(549) (1921) 2 AC, at p 407 Visecd Haldane, speaking
for the Privy Council, confirmed this presumptienthout limiting it to
colonies acquired by conquest.

27. A sovereign can, by a positive act, seize peias well as public property
in the act of acquiring sovereignty and the seizsiren-justiciable(550)
Secretary of State in Council of India v. KamacBege Sahaba (1859) 7
Moo Ind App 476 (19 ER 388). But seizure of privateperty by the Crown

in a settled colony after annexation has occurredidvamount to an
illegitimate act of state against British subjesitece in a settled colony, where
English law applies, there is no power in the Croavmake laws, except
pursuant to statute. Emergency powers aside, tmenom law required
legislative authority for compulsory acquisitiongbperty. Furthermore, the
proposition that positive acts of recognition aguired before interests exist
entails the difficult idea that on acquisition olvereignty rights disappear,
only to spring back to life immediately recognitioocurs. Even more
startling is the consequence that, immediatelyroregation, all indigenous
inhabitants became trespassers on the land on wieghand their ancestors
had lived. That was not a consequence the commwoditdated; if it were
thought to be, this Court should declare it to beiaacceptable consequence,
being at odds with basic values of the common law.

28. | conclude therefore that, subject to prodahefrelevant interest,
traditional title to land is not extinguished bythact of state amounting to
annexation but is presumed to continue unless atidawfully terminated.
(ii) Existence: Requirements of proof

29. Given that traditional title may exist aftemaration because it was not
precluded by Crown ownership of occupied landslsewhuse it arose
regardless of positive recognition by the Crownatib required to prove

such a title? At the outset a distinction shoulchbted between the existence
of traditional title and the nature of the title.€8e two questions dictate
different lines of inquiry but they have been baarin some instances, leading
to confusion in the proof required to establisle tit

30. Relevant authority has dealt with the quesbioproof of the existence of
traditional title in different ways. In English ardistralian decisions two
requirements have emerged: that the interestdsawmhstitute title be
proprietary and that they be part of a certain kihdystem of rules. Both of
these requirements are apparent in In re Southeoddésia. There the Privy
Council said(551).(1919) AC, at pp 233-234, intielato the question
whether the rights of the Matabele and Mashonasifitigenous inhabitants
of what became Southern Rhodesia) survived anmexati



"(Nt was necessary that the argument should gbdo

length of showing that the rights, whatever thegatly

were, belonged to the category of rights of private

property ...

The estimation of the rights of aboriginal tribes is

always inherently difficult. Some tribes are so liow

the scale of social organization that their usages

conceptions of rights and duties are not to berneited

with the institutions or the legal ideas of civi

society. Such a gulf cannot be bridged. It wouldidbe

to impute to such people some shadow of the rigindsvn

to our law and then to transmute it into the sulrstaof

transferable rights of property as we know then©On

the other hand, there are indigenous peoples whgaé

conceptions, though differently developed, are lydeks

precise than our own."

The Court concluded that "the position of the natigeSouthern Rhodesia ...
approximate(s) rather to the lower than to the &idimit"(552) ibid., at p
234.

31. Thus traditional title was said to depend oropad something akin to a
private proprietary right emanating from a "civéltz society". The Court did
not spell out what "institutions or ... legal idéasre necessary to constitute
such a society but it is clear that approximatmBtitish society would
suffice. The passage implies the possibility of '@eptions of rights and
duties" which, because of their nature (determimetheir source), do not
amount to traditional title. There may be a systémules, but not such as to
attract the notion of traditional title at commanvl The distinction echoes
that said to exist between law and custom.

32. In Milirrpum Blackburn J. concluded(553) (191T) FLR, at pp 244-245,
262 that no positive doctrine of "communal natide't existed at common
law at the time of annexation. So he did not neatkfl with proof of title.
But, in order to answer submissions made to hisiHainour went on to
consider that question. Based on those submisdiensaid that communal
native title involved proof that the aboriginalengésts said to comprise the
title were "capable of recognition” and that thegrev"proprietary"(554) ibid.,
at p 198. In answering the first question, whetherinterests were capable of
recognition, Blackburn J. quoted(555) ibid., atgd 2he passage from In re
Southern Rhodesia noted earlier in this judgmedttaan heeded comments
made by Viscount Haldane for the Privy Council imédu Tijani(556)
(1921) 2 AC, at pp 402-403:

"(Dn interpreting the native title to (the) landt)here
is a tendency, operating at times unconsciouslsender



that title conceptually in terms which are appragionly
to systems which have grown up under English lav tBs
tendency has to be held in check closely.”

33. Blackburn J. then considered the distinctiodenay the Privy Council in
In re Southern Rhodesia, leaving open the questim@ther assessment
according to such a scale may be possible, an(b8&i(1971) 17 FLR, at p
267:

"(T)he social rules and customs of the plaintiffaroat
possibly be dismissed as lying on the other sicenof
unbridgeable gulf. The evidence shows a subtle and
elaborate system highly adapted to the countryhichv
the people led their lives, which ... was remarkdide
from the vagaries of personal whim or influenceavér

a system could be called 'a government of laws nanaf
men’, it is that shown in the evidence before me."

34. Thus, his Honour recognised the system befonealia system of
law(558) ibid., at p 268. However, on the othemuisgment of proof, that the
aboriginal interests be proprietary, the plaintifded. Blackburn J. held that
the clan's relationship with the land was not pieipry because it failed to
satisfy the essential elements of a proprietagrast under the common law,
those elements being: the right to use or enjayritfht to exclude others and
the right to alienate(559) ibid., at pp 272-273.

35. North American courts have taken a differemirapch to the question of
proof of the existence of traditional title. Onetloé leading discussions in this
regard is to be found in Hamlet of Baker Lake v. ister of Indian Affairs

and Northern Development. There Mahoney J. conc(&@&€) (1979) 107
DLR (3d) 513, at p 542, after an examination of Caraand United States
authority and a reference to Milirrpum:

" The elements which the plaintiffs must prove to
establish an aboriginal title cognizable at comraanare:
1. That they and their ancestors were members of an
organized society.

2. That the organized society occupied the specific
territory over which they assert the aborigindétit

3. That the occupation was to the exclusion ofrothe
organized societies.

4. That the occupation was an established fattedtirne
sovereignty was asserted by England.”



36. Hamlet of Baker Lake and like authority mayapalysed in the following
way. Ultimately, traditional title has a common lawistence because the
common law recognises the survival of traditioméiests and operates to
protect them. Proof of existence, therefore, lsraghold question. The
content of the interests protected is that whicbaaly exists traditionally; the
substance of the interests is irrelevant to thestiwld question. Moreover, it
would defeat the purpose of recognition and praiadt only those existing
rights and duties which were the same as, or wdgightoximated to, those
under English law could comprise traditional tigech a criterion is
irrelevant to the purpose of protection. Furthemmdne problem which arises
where, for example, the evidence of the claimediticaal right is so vague
that there is doubt that it existed, or existslifferent. That is an evidentiary
problem and the criterion for dealing with it isttloe claimed right's
similarity to, difference from, or even incomprehdmlity at, common law.
Therefore, inquiries into the nature of traditiotié are essentially
irrelevant(561) See Calder (1973) SCR, at p 37273).34 DLR (3d), at p
187. A determination that a traditional right otydamounts to a proprietary
interest, however that is defined, will not reviked existence or non-existence
of traditional title, except in so far as it indiea that reasonably coherent
rights and duties were, and are, exercised in e @irland.

37. The same criticism can be directed at a req@nenvhich distinguishes
between types of society. In the end such a arites concerned with the

kind of traditional right or duty, the distinguisig feature being its source. It
presupposes the possibility that rights and dwii#siot constitute a title even
though they are coherent, existent and underlimetioning society.
Therefore, apart from a prohibition against discniatory treatment of some
indigenous societies, an inquiry into the kind edisty from which rights and
duties emanate is irrelevant to the existencelef because it is
inconceivable that indigenous inhabitants in octiopaof land did not have a
system by which land was utilised in a way detegdihy that society. There
must, of course, be a society sufficiently orgathigecreate and sustain rights
and duties, but there is no separate requiremearbie the kind of society,
beyond proof that presence on land was part ofetifoning system. It

follows from this discussion that requirements tiadriginal interests be
proprietary or part of a certain kind of systemrudés are not relevant to proof
of traditional title.

38. In general the approach taken in the North Acaarauthority is to be
preferred. So, what is required to prove title?

39. The requirements of proof of traditional titke @ function of the
protection the title provides(562) Bartlett, "Abginal Land Claims at
Common Law", (1983) 15 University of Western Ausaalaw Review 293,
at p 310. It is the fact of the presence of indg@eninhabitants on acquired



land which precludes proprietary title in the Croand which excites the need
for protection of rights. Presence would be insigfit to establish title if it
was coincidental only or truly random, having namection with or meaning
in relation to a society's economic, cultural digieus life. It is presence
amounting to occupancy which is the foundatiorheftitle and which attracts
protection, and it is that which must be provedstablish title(563) ibid., at
pp 311, 319-320. See now Ontario (Attorney-GenerdBear Island
Foundation (1991) 83 DLR (4th) 381; Hamlet of Bakake (1979) 107 DLR
(3d), at p 542; The Queen v. Sparrow (1990) 1 SC1(1990) 70 DLR
(4th) 385. Thus traditional title is rooted in plogd presence. That the use of
land was meaningful must be proved but it is tabeerstood from the point
of view of the members of the society.

(iif) Occupancy of land

40. North American cases have begun to articuéatfs which will indicate
this kind of presence on, or use of, land. Any saiticulation cannot be
exhaustive.

41. First, presence on land need not amount teeps&s at common law in
order to amount to occupancy(564) See Calder (19CH, at p 328; (1973)
34 DLR (3d), at p 156. United States and Canadiaaschave required proof
of occupancy by reference to the demands of thetdaud society in question
"in accordance with the way of life, habits, cussoamd usages of the
(indigenous people) who are its users and occui&’s) Sac and Fox Tribe
of Indians of Oklahoma v. United States (1967) B&&1 991, at p 998. In
Hamlet of Baker Lake the Canadian Federal Court theltithe Inuit
succeeded in showing that they occupied their I&tahoney J. said(566)
(1979) 107 DLR (3d), at pp 544-545:

"The absence of political structures like tribes &as
inevitable consequence of the modus vivendi didthte
the Inuit's physical environment. ... Furthermore,
the exigences of survival dictated the sparsewls
ranging, nature of their occupation.

The nature, extent or degree of the aborigines'
physical presence on the land they occupied, redny
the law as an essential element of their aborigitial

is to be determined in each case by a subjectste te

To the extent human beings were capable of survising
the barren lands, the Inuit were there; to therextee
barrens lent themselves to human occupation, the In
occupied them."



42. This aspect of occupancy need not be pursudtefusince the economy
of the Meriam people on the Islands was, comparn#ddtivat described in
Hamlet of Baker Lake, settled and intensive. liéag however, that a
nomadic lifestyle is not inconsistent with occupg67) This is not to say
that a nomadic lifestyle cannot amount to possassi@aommon law: see
McNeil, pp 202-204.

43. Secondly, it has been said that to amountd¢amancy presence on land
must have been established "long prior" to the tpafimaquiry(568) Alcea
Band of Tillamooks v. United States (1945) 59 F S8B4, at p 965; affirmed
(1946) 329 US 40. That is necessarily a relativeeeph In Milirrpum
Blackburn J. was content to approach the plaintflam as requiring proof of
occupancy from a "time in the indefinite past". tdgected the expression
"from time immemorial”, though used in the statebwdrclaim, as having
technical connotations that were of no relevandedlaintiffs' case(569)
(1971) 17 FLR, at p 152. Blackburn J. thought itassary that the plaintiffs
prove occupancy from the acquisition of Englisheseignty, a view also
taken by Mahoney J. in Hamlet of Baker Lake(570y@9.07 DLR (3d), at
pp 542, 546. If occupation by an indigenous pe@pén established fact at
the time of annexation, why should more be req@iiedany event, in the
present case, the defendant did not argue thalahdiffs failed because their
presence on the Islands was too recent.

44. Thirdly, it was said in United States v. SargéaPfacific Railroad Co.(571)
(1941) 314 US 339, at p 345; see also Alcea Bardllamooks (1945) 59 F
Supp, at p 965:

"If it were established as a fact that the landuestion

were, or were included in, the ancestral home @f th

Walapais in the sense that they constituted defnab

territory occupied exclusively by the Walapais (as

distinguished from lands wandered over by manegib

then the Walapais had 'Indian title". (emphastseal)

This principle of exclusive occupancy is justifiedsio far as it precludes
indiscriminate ranging over land but it is diffittb see the basis for the rule
if it precludes title merely on the ground that entinan one group utilises
land. Either each smaller group could be said te h#e, comprising the
right to shared use of land in accordance withiticathl use; or traditional
title vests in the larger "society" comprisingthk rightful occupiers.
Moreover, since occupancy is a question of faet,"ociety" in occupation
need not correspond to the most significant culigmaup among the
indigenous people(572) Blackburn J. in Milirrpun®71) 17 FLR, at p 273,
expressly left open the possibility of a largerugr@stablishing traditional
title.



45. It may be noted that tidoriginal Land Rights (Northern Territory)

Act 1976(Cth) ("the Land Rights Act") speaks in variousggls of
"Aboriginals entitled by Aboriginal tradition toe¢huse or occupation of ...
land, whether or not the traditional entitlemengislified as to place, time,
circumstance, purpose or permission”(573) For ntas.11(1)(a), (1AD)(a),
(1AE)(a), (1B)(4); see also s.71(1). The Land Rigkdsrecognises that
traditional occupation may not be exclusive. It rbay for instance, that one
group is entitled to come on to land for ceremopiabposes, all other rights in
the land belonging to another group(574) The repofriAboriginal Land
Commissioners under the Land Rights Act containralrar of examples that
bear out this observation.

46. It is, of course, ultimately a matter of spatioh how long, and in what
manner, the Meriam people lived on the Islandsrecfmropean contact.
However, it seems that the Islands were probaldy ifihabited by people of
Melanesian origin coming from Papua New Guinea(®¥&germination of
Moynihan J., vol.1, p 89 and that the Islandersdiby way of a subsistence
economy reliant on gardening and fishing. Cultmativas by a slash and burn
technique(576) ibid., pp 76-77. Dwellings, occupidfamily groups, were
built from bamboo and fenced around(577) ibid.6pMoynihan J. said(578)
ibid., p 91:

"The islands had been occupied by such people foeso
generations."
Later his Honour said (579) ibid., p 155:

" Given considerations such as the constraints sagpo
by the rugged terrain on what are, in any evengeth
small islands, the pressures of population, thecette
and complex social organisation of the people aerd t
importance of gardening from the point of view of
subsistence and socially it would perhaps be singyi

if the Murray Islanders had not, during the perddheir
occupation of the Islands, developed ways of cdirtgp
access to and the use of land (in the extende@)sand
the resources it afforded. In any event it seernly fa

safe to assume they brought with them a socialnisgton
which they adopted (sic) to the conditions on #iards."
And, with respect to the current Meriam society yiban J. found(580)
ibid., pp 155-156:

"Murray Islanders have a strong sense of relatigpnish
their Islands and the land and seas of the islamitsh
persists from the time prior to European contaceyTh
have no doubt that the Murray Islands are theirs."



47. All the factors discussed above in supportaditional title are clearly
satisfied in the present case. Indeed, the defe¢rdmeed that the Meriam
people were present on the Islands before ana dintle of annexation and
that the Crown in right of Queensland has not giteohsince then to
dispossess them. However, the defendant arguethtératwas no ordered
system of land tenure before annexation which wasirtued, albeit changed,
to the present time. The argument seems to havethaethe system of rules
on which Meriam society was based prior to Europsmariact was too
uncertain to amount to traditional title; and thedter annexation, disputes
over land were resolved by the Island Court whislea little to the pre-
contact situation.

48. The first aspect of the argument rests on statérsents by Moynihan J.
as(581) ibid., p 172:

"The ultimate determining factor in terms of the itoh

and disposition of land was simply what was acdaptan

terms of social harmony and the capacity of anviddal

to impose his ... will on the community."

It is true that the findings of Moynihan J. do atibw the articulation of a
precise set of rules and that they are inconclussv® how consistently a
principle was applied in local law, for exampletiwiespect to inheritance of
land. But, as has been said earlier in this juddmbka particular nature of the
rules which govern a society or which describengmnbers' relationship with
land does not determine the question of tradititarad rights. Because rights
and duties inter se cannot be determined precigelges not follow that
traditional rights are not to be recognised byabeamon law.

49. The only relevance of an argument of uncertasilyit can be said that
the rules or practices governing Meriam societyengar capricious and their
application so inconsistent as to indicate that\lleeiam people's presence on
the Islands was coincidental and random(582) Thexg in some
circumstances be an argument that a tradition&sy®/as so violent or
otherwise repressive of human rights as to makptamoby the common law
impossible: see Bastard v. Smith. But that is etevant here. On the findings
of Moynihan J. that is impossible to conclude.

50. An argument to the effect that, regardlessiefstate of things at the time
of annexation, the Meriam people now do not hale lecause they no
longer exercise "traditional” rights and duties &iagle adopted European
ways also fails. There is no question that indigsrsnciety can and will
change on contact with European culture. Sincexatio® a school, a
hospital, the Island Court, the Island Councilptge force and other
government agencies have been introduced to thieds!| Christianity has had
a profound influence; so too have changed meansramunication. The



economy of the Islands is now based on cash fropimment rather than on
gardening and fishing(583) Determination of Moymilig, vol.1, pp 158-159;
vol.2, p 26.

51. But modification of traditional society in itsdoes not mean traditional
title no longer exists(584) See Hamlet of Bakerd_ék979) 107 DLR (3d),
especially at pp 527-529. Traditional title arisesf the fact of occupation,
not the occupation of a particular kind of societyvay of life. So long as
occupation by a traditional society is established and at the time of
annexation, traditional rights exist. An indigen®ogiety cannot, as it were,
surrender its rights by modifying its way of lif@®) In Hamlet of Baker Lake
aboriginal title was held to exist despite the taeit the Inuit had changed
from a nomadic to a settled lifestyle: see ibitlp@524-529. See also Ontario
(Attorney-General) v. Bear Island Foundation; Ral@#e and Registrar of
Titles (No.2) (1973) 42 DLR (3d) 8; Sparrow (199 CR, at pp 1094-1099;
(1990) 70 DLR (4th), at pp 397-401.

52. It follows from what has been said that the islarpeople, represented by
the plaintiffs, had traditional title to the Islasd/hich survived annexation. It
IS necessary now to consider submissions as toaWer of the Crown to
extinguish that title.

Extinguishment of traditional title

(i) The power of the Crown to extinguish traditibtide

53. The plaintiffs' argument before the Court praleskon the assumption
that the Crown had power to extinguish traditicrtid, at any rate "by, or
pursuant to, clear and plain legislation"(586) Thecse language employed
by counsel for the plaintiffs varied only little dlng argument e.g.
"extinguishable by appropriate clear and plaindkgive words"; "assuming
the legislation clearly and plainly permitted ievertheless, something
should be said about the concept of extinguishment.

54. There is precedent for the proposition thaGlmvn has power to
extinguish traditional title(587) Johnson v. Mclsio(1823) 21 US 240, at p
259; United States v. Santa Fe Pacific Railroad SioCatherine's Milling
and Lumber Company v. The Queen (1888) 14 AC 46; Tieddth Indians v.
United States (1955) 348 US, at p 279; Hamlet dfeBéake (1979) 107
DLR (3d), at p 549. In Mabo v. Queensland [1988] HE®A (1988) 166 CLR
186, at pp 195, 201, 213-214, the power to extstybly legislation consisting
of "clear and plain" language, was assumed. Bsiith a power exercisable
only with the consent of the titleholders (thatakin to a right of pre-
emption), or is it a power exercisable unilateraliyhout account of the
traditional titleholders' interests? In what wayt idifferent from the power in
the Crown compulsorily to acquire any interestand? Is it compensable?
Although most authority appears to assume a pawtre Crown to



extinguish traditional title unilaterally, theresgapport for the proposition that
consent is required. It is true that in St CathesiMilling the Privy Council
said(588) (1888) 14 App Cas, at pp 54, 55 thatndens' interest was "a
personal and usufructuary right, dependent upoydlod will of the
Sovereign" and that it existed at the "pleasurthefsovereign”. In that case
however, the Indians' interest was held to arigmfthe Royal Proclamation
of 1763. On the other hand, in Worcester v. Gedwaashall C.J. said(589)
(1832) 31 US 350, at p 370 that the Crown's titlenprised "the exclusive
right of purchasing such lands as the natives wdliag to sell". And in The
Queen v. Symonds Chapman J. said(590) (1847) NZRZCaB p 390;
Chapman J. continued: "It follows from what hasrbsaid, that in solemnly
guaranteeing the Native title, and in securing vidatlled the Queen's pre-
emptive right, the Treaty of Waitangi ... does assert either in doctrine or in
practice anything new and unsettled.":

"Whatever may be the opinion of jurists as to tinergyth
or weakness of the Native title ... it cannot b to
solemnly asserted that it is entitled to be resmkct
that it cannot be extinguished (at least in timies o
peace) otherwise than by the free consent of thedla
occupiers.”

55. Furthermore, even assuming the power of exihguent to be a power to
act unilaterally, it is not easy to discern thei®&sr such a proposition. There
are suggestions in decided cases that it may ba@mitant of an assertion
of sovereignty(591) See Johnson v. Mcintosh (1243)S, at p 253. But to
say that, with the acquisition of sovereignty, @rewn has the power to
extinguish traditional title does not necessarilyam that such a power is any
different from that with respect to other interasttand. The Crown has the
power, subject to constitutional, statutory or camnnlaw restrictions, to
terminate any subject's title to property by comsptily acquiring it(592) See
Calder (1973) SCR, at p 353; (1973) 34 DLR (3dp av4.

56. Another rationale for the special power of @rewn to extinguish
traditional title appears to be that it is parBoitish colonial policy to protect
the interests of indigenous inhabitants; that then@'s power is the corollary
of the general inalienability of title, which itéelonstituted a means of
protecting aboriginal people from exploitation &ttkers(593) See The Queen
v. Symonds (1847) NZPCC , at pp 390-391; Guerinhe Queen (1984) 2
SCR, at pp 383-384; (1984) 13 DLR (4th), at p 34lteme reference is made
to the Royal Proclamation of 1763, applicable terdly-acquired North
American colonies; note also the Proclamation byegwor Bourke and
comments by Lord Glenelg following John Batmanterapted purchases of
land at Port Phillip in 1835, discussed in McNpp, 224-225. That traditional
title is generally inalienable may itself be operdebate(594) Dicta referring



to inalienability must be read in the light of ardhces and statutes precluding
alienation except by surrender to the Crown. See&tance Nireaha Tamaki
v. Baker (1901) AC 561, at p 579; Attorney-GenénalQuebec v. Attorney-
General for Canada (1921) 1 AC 401, at pp 408, Atlininistration of Papua
and New Guinea v. Daera Guba [1973] HCA 59; (1988) CLR 353, at p
378. This is not the place for an examination aralbility of land in
indigenous societies; no sufficient evidence wéeretl to the Court in that
regard. But alienability itself is a relative coptand there was evidence in at
least one of the claims made under the Land Rigbt®fland being "given"
by the few remaining survivors of one group to aeoigroup: see the Report
by the Aboriginal Land Commissioner, Alligator RigeBtage Il land claim,
(1981), pars 118, 119. But, in any event, a prirond protection is hardly a
basis for a unilateral power in the Crown, exetuisavithout consent.
Moreover, inalienability of the title says nothiafithe Crown's power or the
nature of the title. Rather, it describes rights;estrictions on rights, of
settlers or other potential purchasers(595) SeeQileen v. Symonds (1847)
NZPCC , at pp 389-391; McNeil, pp 230-235.

57. Finally, some cases suggest that a power togexsh traditional title
unilaterally is vested in the Crown as a resuliminherent quality of the title
itself. This follows from characterisation of thédias "a personal and
usufructuary right" as opposed to a proprietarit{fsP6) St. Catherine's
Milling (1888) 14 App Cas, at p 54; Tee-Hit-Ton Inasav. United States
(1955) 348 US, at pp 279, 281 ("right of occupanagt compensable);
Calder (1973) SCR, at pp 352-353; (1973) 34 DLR,(8dpp 173-174
("usufructuary right", but right to compensatiorggasted), the former being
inherently weaker and more susceptible to extirgnent. As long ago as
1921 the Privy Council cautioned against attemptiindefine aboriginal
rights to land by reference to the English law ooof estates. In Amodu
Tijani, Viscount Haldane said(597) (1921) 2 AC, &(3:

"There is a tendency, operating at times unconslgipias
render (native) title conceptually in terms which a
appropriate only to systems which have grown upgeund
English law. But this tendency has to be held irckhe
closely."

58. As discussed earlier, the specific nature ohsutitle can be understood
only by reference to the traditional system of suken inquiry as to whether it
is "personal” or "proprietary"” ultimately is fruiegs and certainly is
unnecessarily complex. The warning in Amodu Tijaas been heeded in
recent cases. For example, in Calder Judson {588)d(1973) SCR, at p
328; (1973) 34 DLR (3d), at p 156. See also Dickkan Guerin (1984) 2
SCR, at p 382; (1984) 13 DLR (4th), at p 339: "Ip@grs to me that there is
no real conflict between the cases which charaetdndian title as a



beneficial interest of some sort, and those whidracterize it a personal,
usufructuary right. Any apparent inconsistencywisifrom the fact that in
describing what constitutes a unigue interestmal ldne courts have almost
inevitably found themselves applying a somewhabpmapriate terminology
drawn from general property law.":

"(T)he fact is that when the settlers came, theamslwere
there, organized in societies and occupying the &m
their forefathers had done for centuries. Thishaiv
Indian title means and it does not help one instiiation
of this problem to call it a 'personal or usufraiu

right.”

Therefore, a conclusion that traditional title istgxnature "personal” or
"proprietary" will not determine the power of theo@n to extinguish the title

unilaterally.

59. As | have said, the plaintiffs did not contidsst Crown's power to
extinguish traditional title by clear and plainiigtion. That concession was
properly made, subject to a consideration of thaications that arise in the
case of extinguishment without the consent of ittehblders. Where the
legislation reveals a clear and plain intentioextinguish traditional title, it is
effective to do so. In this regard traditionalgitioes not stand in a special
position, although the canon of construction reféio by Lord Atkinson in
Central Control Board (Liquor Traffic) v. Cannon Brery Company
Limited(599) (1919) AC 744, at p 752. See also Then@onwealth v.
Hazeldell Ltd. [1918] HCA 75; (1918) 25 CLR 552, &8 and the decisions
there referred to is of equal application:

"That canon is this: that an intention to take atteey

property of a subject without giving to him a legght

to compensation for the loss of it is not to be ureol

to the Legislature unless that intention is expréase

unequivocal terms."

Application of this canon to traditional title mag found in several Canadian
and American decisions(600) For Canada, see C@l8éB8) SCR, at p 404;
(1973) 34 DLR (3d), at p 210; Sparrow (1990) 1 S&f 1099; (1990) 70
DLR (4th), at p 401. For the United States, seeddnitates v. Santa Fe
Pacific Railroad Co. (1941) 314 US, at pp 353-35@an Apache Tribe v.
United States (1967) 180 Ct Cl 487, at p 492.

60. It need hardly be said that where an execuaiivés relied upon to
extinguish traditional title, the intention of thegislature that executive power
should extend this far must likewise appear plaarig with clarity.



61. It follows that traditional title may not betarquished by legislation that
does no more than provide in general terms foaliemation of the waste
lands of the colony or Crown land. That is notdg that the legislature must
identify with specificity particular interests te lextinguished if the legislative
intention is otherwise clear(601) Mabo v. Queerslg®88) 166 CLR, at pp
213-214. Even if a law deals specifically with lahé subject of traditional
title, it may take the form of a reservation orrgrto trustees for the benefit of
indigenous people and so be consistent with théragance of title. These are
all guestions, the answers to which depend upotetings of the legislation
and any relevant circumstances. Where there hasdrealienation of land by
the Crown inimical to the continuance of traditibtide, any remedy against
the Crown may have been lost by the operatiomafdtion statutes. And
nothing in this judgment should be taken to sugtiestthe titles of those to
whom land has been alienated by the Crown may redidiurbed. Except in
the context of the lease to the London Missionargi&y and the lease
granted over Dauer and Waier (to be discussed)igimat a matter the Court
was asked to consider.

(i) Has there been any extinguishment?

62. While it is common ground that nothing has baene to extinguish the
rights of the Meriam people to the Islands gengrétiere have been some
transactions which were inconsistent with the cargnce of traditional title
in respect of the relevant land.

63. The London Missionary Society came to the Mutségnds in or about
1871; in 1877 it moved its local headquarters ta(B@2) Determination of
Moynihan J., vol.1, p 99. In 1882 the QueenslanddBament granted the
Society a special lease of 2 acres on Mer forra tér14 years(603) ibid.,
vol.2, p 12. There were further leases of the lanthé Society. In 1914 the
Society assigned its leasehold interest to the GéBecretary of the
Australian Board of Missions. The General Secrel@gr assigned his
interest to the trustees of the Board and in 1883rustees assigned their
interest to the Corporation of the Synod of thedege of Carpentaria(604)
ibid., vol.2, p 25.

64. The plaintiffs made submissions as to the caresepes of the lease to the
Society but claimed no relief in respect of whad bacurred. Whether, in the
light of the principles discussed in this judgmehg leases granted in 1882
and subsequently were effective to extinguish thditional title of the
Meriam people to that land is a question we ddawe to answer. It may be
that, since there was a special lease of 2 acrig®d$lands, the intention of
the legislature to extinguish title was expressednequivocal terms. If so,
guestions arise as to the consequences of thagaighment. But, in the
absence of a claim for particular relief in respddhe lease and in the



absence of representation on behalf of anyonedagtaim to an interest
under any lease, these questions must remain ueegsw

65. In 1931 a lease was granted over the islanBsoér and Waier for a term
of 20 years for the purpose of establishing a sartictory. The lease was
granted to two persons who were not Meriam peop(thbid., vol.2, p 47.
Special conditions attached to the lease precltltetessees from interfering
with "the use by the Murray Island natives of thalal gardens and
plantations” or with "the operations of the Murtaland natives who fish
around (the) reefs"(606) ibid., vol.2, pp 48-49bSequently the Chief
Protector of Aboriginals bought the improvementsienan Dauer and the two
islands became part of the reserve again(607) Noadl2, pp 51-52.

66. Whether that lease was effective to extingthshraditional title of the
Meriam people to Dauer and Waier, again is a questie Court was not
asked to answer and no relief is claimed in re¢mttat transaction. In those
circumstances it is unnecessary to say more aheuéase.

(i) Status of the Islands as Crown land

67. As mentioned earlier, the Islands were annéx&leensland in 1879,
whether by proclamation or, retrospectively, byid&dion. By various

statutes the Islands were "reserved" from salenigre J. has identified the
relevant legislative history and it is unnecessamepeat what his Honour has
said in that regard.

68. The current legislation is the Land Act 1962 (.5 of which defines
"Crown land" as follows:

"All land in Queensland, except land which is, tloe time
being -

(a) lawfully granted or contracted to be granted in
fee-simple by the Crown; or

(b) reserved for or dedicated to public purposes; o

(c) subject to any lease or licence lawfully granbg the
Crown: Provided that land held under an occupation
licence shall be deemed to be Crown land."

69. Section 4 of the Land Act is the repeals anthga provision. By
S.4(15)(a) all appointments of trustees of reseaveisall things lawfully done
under the repealed Acts and in force at the comaraent of the 1962 statute
"shall continue to be of full force and effect" doeldeemed to have been
done "under the analogous provisions of and foptirposes of this Act".

70. In consequence, the earlier reservation ofslaaeds from sale continued
and the Islands are excluded from the definitio@aiwn land in the 1962



statute. In further consequence, there has beafiemation of the Islands by
the Crown and there can be none, while the Islanglseserved for a public
purpose. Nothing in the reservation of the Islaihigugh various statutes nor
the appointment of trustees to control reserved tauld amount to an
extinguishment of traditional title. Nor did thefdedant contend otherwise.

71. Thus, if the plaintiffs can make good their miao traditional title to the
Islands, whether on their own behalf or on behbthe Meriam people, there
is nothing in the legislative history of Queenslaatdeast until the
Queensland Coast Islands Declaratory Act 1985 (@hich is destructive of
traditional title. And, so far as the plaintiffglé is concerned, that Act was
held to have been nullified t®/100f theRacial Discrimination

Act 1975(Cth)(608) Mabo v. Queensland.

(iv) Deed of grant in trust

72. As indicated at the outset of this judgmerd, ghaintiffs seek declaratory
relief in regard to any deed of grant in trustespect of the Islands. They say
that the defendant is not "empowered" to make sugfant under the Land
Act and that the making of such a grant would dawful by reason of ss.9
and 10 of the Racial Discrimination Act. There sadternative claim,

namely, that a deed may be granted in respecedstands only upon
payment of "proper compensation”.

73. Section 334(1) of the Land Act empowers the @uwein Council to
grant in trust, or by Order in Council to resernel get apart, any Crown land
which is or may be required for any public purpd3a. reasons already
given, the Islands are not Crown land and they dibalve to become Crown
land before s.334(1) could be brought into openatipwould be necessary
therefore to rescind the Order in Council creathmgexisting reserve:
S.334(4).

74. Section 353A(1) of the Land Act contains a sgqmiovision whereby, in
the case of land granted in trust for the benéflworiginal or Islander
inhabitants, the Governor in Council may, by OndeCouncil, declare that
the land shall revert to the Crown. But he mayaomly if authorised by an
Act of Parliament specifically relating to that thrThe effect of such a
declaration is that the land reverts to the Crofseet and discharged from
the trusts and all encumbrances, estates or itdesmtsoever and may be
dealt with by the Crown as if it had never beemtgd".

75. If there were a real prospect that the Goveim@ouncil intended to
make a deed of grant in trust in respect of thenids, it would be appropriate
for the Court to determine this aspect of the pifsh claim to declaratory
relief. But there was no evidence to this effea #re Solicitor-General
denied that there was any indication of the Govesnotentions to do so. In



those circumstances no justification exists for imgia declaration in the
terms sought even if the plaintiffs had otherwissdegood their case for that
relief.

76. That case depends upon the operation of ss.2(aofithe Racial
Discrimination Act. But the questions raised bysthgections in the present
context are not the same questions decided in MaQueensland and they
could not be answered without reference to fachatters, a decision about
which is not before the Court. Nevertheless, thei&®iscrimination Act has
a wider significance which is explored towards ¢he of this judgment.
Fiduciary duty

77. The plaintiffs seek a declaration that:

"the Defendant is under a fiduciary duty, or alsively

bound as a trustee, to the Meriam People, incluttiag

Plaintiffs, to recognize and protect their rightsla

interests in the Murray Islands".

They argued that such a duty arises by reason @ation, over which the
Meriam people had no choice; the relative positoinsower of the Meriam
people and the Crown in right of Queensland wipeet to their interests in
the Islands; and the course of dealings by the @neith the Meriam people
and the Islands since annexation. However, whéepthintiffs claim the
declaration just mentioned, the statement of cléo@s not seek any specific
relief for a breach of fiduciary duty.

(i) Existence of the obligation

78. The factors giving rise to a fiduciary duty amvhere exhaustively
defined(609) Hospital Products Ltd. v. United St&asgical Corporation
[1984] HCA 64; (1984) 156 CLR 41, at pp 68, 96-9711.42; Finn,
Fiduciary Obligations, (1977), p 1. There are gerkands of relationships
which necessarily entail fiduciary obligations, &ample, trustee and
beneficiary, company director and shareholder,ggal and agent. But a
fiduciary obligation may arise in a variety of airastances as a result of a
particular relationship. The kinds of relationshigsich can give rise to a
fiduciary obligation are not closed(610) Hospitabducts Ltd. ibid., at pp 68,
96, 102; Tufton v. Sperni (1952) 2 TLR 516, at p F2a8glish v. Dedham
Vale Properties Ltd. (1978) 1 WLR 93, at p 110; ()&l ER 382, at p
398. In Hospital Products Ltd. Mason J. said(6198#) 156 CLR, at pp 96-
97:

"The critical feature of (fiduciary) relationshipsthat
the fiduciary undertakes or agrees to act for obeimalf
of or in the interests of another person in the@ge

of a power or discretion which will affect the irgsts



of that other person in a legal or practical sefke.
relationship between the parties is therefore omehv
gives the fiduciary a special opportunity to exeedhe
power or discretion to the detriment of that otherson
who is accordingly vulnerable to abuse by the fidycof
his position."

79. Underlying such relationships is the scopeofor party to exercise a
discretion which is capable of affecting the lggasition of the other. One
party has a special opportunity to abuse the istei@ the other. The
discretion will be an incident of the first partgHice or position(612)
Weinrib, "The Fiduciary Obligation", (1975) 25 Uensity of Toronto Law
Journal 1, at pp 4-8; Guerin (1984) 2 SCR, at g 88484) 13 DLR (4th), at
pp 340-341. The undertaking to act on behalf o, ttve power detrimentally
to affect, another may arise by way of an agreernetween the parties, for
example in the form of a contract, or from an aésource, for example a
statute or a trust instrument. The powers and dotesbe gratuitous and
"may be officiously assumed without request"(6 1BnE-Op Cit, p 201;
Guerin ibid., at p 384; p 341 of DLR

80. The defendant argued that there is no sourcanfpobligation on the
Crown to act in the interests of traditional titddhers and that, given the
power of the Crown to destroy the title, thereashasis for a fiduciary
obligation. This can be answered in two ways. Firgt argument ignores the
fact that it is, in part at least, precisely thevpoto affect the interests of a
person adversely which gives rise to a duty tarattie interests of that
person(614) Hospital Products Ltd. (1984) 156 CLR, @t; Weinrib, Op Cit,
at pp 4-8; the very vulnerability gives rise to tieed for the application of
equitable principles. The second answer is thahtgement is not supported
by the legislative and executive history of Queanglin particular and of
Australia in general. In the present case, a pafciprotection” by
government emerges from the legislation, exampiegah are quoted
above, as well as by executive actions such asrédation of reserves, the
removal of non-Islanders from the Islands in th8QB8and the appointment of
a school teacher and an "adviser" in 1892. Moreggmndications include
the stated policy of protection underlying the cemdation of purported
purchases of land by settlers from Aborigines @sekample, the John
Batman incident referred to earlier. And even theagal presumption that the
British Crown will respect the rights of indigengosoples occupying
colonised territory, as discussed above, itselcetés that a government will
take care when making decisions which are poténtatrimental to
aboriginal rights.

81. The defendant also argued that the Crown cdmattrustee or fiduciary
in the present circumstances because its resphimessiowards the Islanders



with respect to the reserve are a matter of "gavental discretion”, in
reliance upon the "political trust" decisions imKich v. Secretary of State
for India(615) (1882) 7 App Cas 619 and Tito v. Weltl(No.2)(616) (1977)
Ch 106, rather than an enforceable equitable dimigaln Kinloch Lord
Selborne L.C. said(617) (1882) 7 App Cas, at pp G2X5-

"Now the words 'in trust for' are quite consistenth,

and indeed are the proper manner of expressingy eve
species of trust - a trust not only as regardsethos
matters which are the proper subjects for an eojeita
jurisdiction to administer, but as respects highatters,
such as might take place between the Crown andcpubl
officers discharging, under the directions of thhewin,
duties or functions belonging to the prerogative &n
the authority of the Crown. In the lower sense they
matters within the jurisdiction of, and to be adistered
by, the ordinary Courts of Equity; in the higher sethey
are not."

82. Whether the idea of a political or "higher"dirbhas any utility need not be
considered here because it does not, in any cagly, ia the present
circumstances. Kinloch concerned a specific gragbods by Royal Warrant
to the Secretary of State for India in Council thuast" for armed forces
personnel. The interest claimed to be held in tnast created expressly by the
Crown itself. If a traditional title exists, it @gs as a matter of common law,
quite independently of any grant or other actioritenpart of the Crown. And
if it is extinguishable, then the existence of plosver is also a matter of law,
independent of legislation or the Crown's actioltinhately the decisions in
both Kinloch and Tito v. Waddell (N0.2)(618) Thedtrelaimed in Tito v.
Waddell (No.2) to exist for the benefit of Banali@amdowners, with respect to
a fund comprising compensation or royalties paicCbgwn lessees, was a
guestion of construction of the Mining Ordinanc8%f the Gilbert and
Ellice Islands Colony turned on the constructiominstrument to determine
whether it created an express trust. The obligagtevant in the present case
arises as a matter of law because of the circummssanf the relationship.

83. The defendant further relied on Williams v. Atiey-General for New
South Wales(619) [1913] HCA 33; (1913) 16 CLR 4@vthat case, this
Court held that use by the Crown of land for a Goegs residence in New
South Wales did not dedicate the land for a pyhligpose so as to create a
trust for the benefit of the public of New South M&or of the United
Kingdom, comprising the right to have the land can¢ to be used for that
purpose. But the decision with respect to the mussstion turned on the
impossibility of specifying the interest in the thto which the public were
entitled(620) ibid., at pp 429, 433-435, 467. Theislen also seems to have



turned, in part, on the lack of specificity of thigects of the claimed trust -
that is, the public of New South Wales or of thatehKingdom: see pp 433-
435. No such difficulty occurs here.

84. In Guerin the Supreme Court of Canada heldtllea€rown had a
fiduciary duty towards the Indians. Dickson J. (Be€houinard and Lamer
JJ. concurring) said(621) (1984) 2 SCR, at p 31834) 13 DLR (4th), at p
334

" The fiduciary relationship between the Crown amal t

Indians has its roots in the concept of aboriginative

or Indian title. The fact that Indian Bands haveedain

interest in lands does not, however, in itself gige to

a fiduciary relationship between the Indians ared@nown.

The conclusion that the Crown is a fiduciary depamun

the further proposition that the Indian interestha

land is inalienable except upon surrender to tlen@r"

In its terms the fiduciary obligation found by Dsgkh J. depended on the
statutory scheme prescribing the process by wiiehrndian land could be
disposed of(622) cf. ibid., per Wilson J. at pp-388; pp 356-357 of DLR.
But the relevant elements of that scheme appdae that the Indians' interest
in land was made inalienable except by surrendtéra&rown, arguably an
attribute of traditional title independent of statin any case.

85. Be that as it may, if the Crown in right of @asland has the power to
alienate land the subject of the Meriam peopladitional rights and interests
and the result of that alienation is the loss aditional title, and if the
Meriam people's power to deal with their titleestricted in so far as it is
inalienable, except to the Crown, then this powet eorresponding
vulnerability give rise to a fiduciary obligatioméhe part of the Crown. The
power to destroy or impair a people's interesthimway is extraordinary and
is sufficient to attract regulation by Equity toseine that the position is not
abused. The fiduciary relationship arises, therefmueof the power of the
Crown to extinguish traditional title by alienatitige land or otherwise; it
does not depend on an exercise of that power.

86. Moreover if, contrary to the view | have exexd, the relationship
between the Crown and the Meriam people with régpecaditional title
alone were insufficient to give rise to a fiduciatyligation, both the course of
dealings by the Queensland Government with respdbe Islands since
annexation - for example the creation of resemds8B2 and 1912 and the
appointment of trustees in 1939 - and the exeafisentrol over or

regulation of the Islanders themselves by welfaggslation - such as The
Native Labourers' Protection Act of 1884 (Q.), TherésiStrait Islanders Act
of 1939 (Q.) under which an Island Court was esgthbt and a form of "local



government" instituted, and ti@mmunity Services (Aborigines) Act
1984(Q.) - would certainly create such an obligation.
(i) Nature of the obligation

87. To say that, where traditional title existgah be dealt with and
effectively alienated or extinguished only by thewn, but that it can be
enjoyed only by traditional owners, may be tantami@a saying that the legal
interest in the traditional rights is in the Crowhereas the beneficial interest
in the rights is in the indigenous owners. In ttede the kind of fiduciary
obligation imposed on the Crown is that of a cardtve trustee. In any
event, the Crown's obligation as a fiduciary ishie nature of, and should be
performed by reference to, that of a trustee.

88. In Guerin Dickson J. said(623) ibid., at p 37634 of DLR, referring to
the Crown's duty towards the Musqueam Indians:

"This obligation does not amount to a trust in thegie

law sense. It is rather a fiduciary duty. If, howgv

the Crown breaches this fiduciary duty it will leble

to the Indians in the same way and to the samaeaseif

such a trust were in effect.”

Thus, the fiduciary obligation on the Crown, rootedhe extinguishability of
traditional title, is in the nature of the obligatiof a constructive trustee(624)
The situation where a particular traditional tidedealt with by the Crown is
distinguishable. This may occur where a parceandllis alienated to a third
party by the Crown with the consent of the tradiéibtitieholders, as in
Guerin. In such a case the Crown is clearly adrustith respect to the
particular traditional titleholders: see Guerin§492 SCR, per Wilson J. at p
355; (1984) 13 DLR (4th), at p 361.

(iif) Content of the obligation

89. The content of a fiduciary obligation or constiwe trust will be tailored
by the circumstances of the specific relationshanfwhich it arises. But,
generally, to the extent that a person is a fidydi@ or she must act for the
benefit of the beneficiaries(625) Hospital Produdts; Finn, Op Cit, p 15.
Moreover, this general mandate comprises morecpdati duties with respect
to, first, the procedure by which a fiduciary makedecision or exercises a
discretion and secondly, the content of that dewisDn the one hand, a
fiduciary must not delegate a discretion and isenradduty to consider
whether a discretion should be exercised. And erother hand, a fiduciary is
under a duty not to act for his or her own ber@fifor the benefit of any third
person(626) Finn, ibid., pp 15-16. The obligatiortloe Crown in the present
case is to ensure that traditional title is notamgd or destroyed without the
consent of or otherwise contrary to the interesth@titleholders. For
example, the Crown could not degazette the Islahdseby terminating the



reserve, or simply alienate the Islands contramyédnterests of the Islanders;
nor could it take these or any other decisionscéffg the traditional title
without taking account of that effect. If it did would be in breach of its duty
and liable therefor.

90. The content of the fiduciary obligation in thase will be different from
that of an obligation arising as a result of paitaic action or promises by the
Crown. For example, in Delgamuukw McEachern C.Infi§627) (1991) 79
DLR (4th), at p 482 the content of the Crown's fidug obligation to be:

"to permit aboriginal people, but subject to thaeyal law

of the province, to use any unoccupied or vacaow@rland

for subsistence purposes until such time as traeitan

dedicated to another purpose. The Crown would bragac

fiduciary duty if it sought arbitrarily to limit ad¥iginal

use of vacant Crown land."

But that is not the kind of duty which is releviere. Delgamuukw differed
from the present case significantly in that bo#hnlature of the protected
rights and the source of the Crown's obligationendifferent. McEachern
C.J. held that the Indians' traditional title hab extinguished prior to
Confederation(628) ibid., at pp 464, 477-478; that unilateral
extinguishment was, in part, the source of the @tswbligation; and that the
rights of the Indians protected by the obligaticerevthose invoked by
promises made by the Crown after extinguishmergetanit the Indians to
use land not used for other purposes. In the presse, extinguishment or
impairment of traditional title would not be a soeiof the Crown's
obligation, but a breach of it.

91. A fiduciary has an obligation not to put hinisel herself in a position of
conflict of interests. But there are numerous eXampf the Crown exercising
different powers in different capacities. A fidugiabligation on the Crown
does not limit the legislative power of the Queand|Parliament, but
legislation will be a breach of that obligationts effect is adverse to the
interests of the titleholders, or if the processsiiablishes does not take
account of those interests.

Interim summary

92. It is convenient at this point to summarisedbeclusions so far reached
in this judgment. They are that the traditionaétif the Meriam people
survived the annexation of the Islands; that tthe is capable of
extinguishment by clear and plain legislation oraoyexecutive act authorised
by such legislation; that extinguishment would ilweca breach of a fiduciary
obligation owed by the Crown to the Meriam peoplét; that extinguishment
of that title has not occurred. These conclusioggpiovhat are the primary
aspects of the plaintiffs' case.



93. It should be noted that the plaintiffs seelkmaye than recognition of a
fiduciary duty or a trust; they do not ask the Gdarspell out the
consequences of a breach of that duty or trugtatticular they do not seek
compensation or damages in respect of any pastargace with the rights
and interests of the Meriam people in the Islaidsether there should be a
declaration, even on the terms sought, dependartrupon the operation of
the Racial Discrimination Act. | shall explain wHahean by this later. It is
convenient at this point to turn to the other faftitle claimed by the
plaintiffs.

Common law aboriginal title

(i) The plaintiffs' case

94. The plaintiffs did not argue for an adverse @tainst the Crown but for a
possessory title by reason of long possession. &title must, of course, be
shown to exist at the present time to be of uskd@laintiffs. But the inquiry
focuses on the point of annexation. It must, asclea from the plaintiffs'
written submissions, be shown that such a posseterarose immediately
after annexation and continues today. To succeedql#intiffs must show

that the Crown never had title to the Islands; ibstie concerns the law at the
time of annexation.

95. The plaintiffs' submissions with respect togessory title may be
summarised in this way. The common and statuteofagiangland applied in a
settled colony, where applicable to local condsioBnglish land law applied
in the Colony of Queensland. According to commantlaen, as now,
possession of land gives rise to a title whichaedyagainst all the world
except a person with a better claim. Such a possesseised" of the land so
that he or she acquires an estate in the land whigh estate in fee simple. It
is a fee simple because the interest acquirecesupred to be such until
shown otherwise. Therefore, even a wrongful possesspiires a fee simple
(sometimes called a "tortious fee simple")(629) Belblock and Wright, An
Essay on Possession in the Common Law, (1888) (leréRbllock and
Wright"), p 94, effective against all the world ext a person with a better
right. But, in addition, the title arising from @Ession is presumed to be
lawful and by right (that is, it is presumed tothe best right to possession)
unless the contrary is proved.

96. According to the plaintiffs’ submissions, th@@n could not show that,
on acquisition of New South Wales or Queenslantia a better claim to
possession of occupied land and so the presumgpftiariee simple title in the
indigenous possessors of land was left undisturBedh a title would have
been held of the Crown, however, which held a @dditte to all acquired
territory. In order to establish such a possesstey the indigenous
inhabitants would have to prove occupation by thegestors at the time of
settlement, such that it amounted in law to possess particular areas of



land. This, they said, could be proved by referdndbe findings of
Moynihan J.

97. In the absence of argument to the contrargay be accepted that New
South Wales and subsequently Queensland weredsetilenies. It may also
be accepted that English land law and its two furetdat doctrines, estates
and tenures, applied in these colonies(630) Atteeneral v. Brown (1847)
1 Legge, at p 318, though, as we have seen, Stépliennderstood its
application to have a different effect. The issubgtvarise for consideration,
therefore, are:

(a) the validity of the proposition that possesgjores
rise to a presumption of a fee simple title agaatist

but a better claimant;

(b) the validity of the claim that the Crown wad,rad the
time of annexation, a better claimant to possessind
(c) the question of what, as a matter of law, an®tm
possession of land.

98. As the plaintiffs put their case, there wouddnim more favourable
consequences flowing from acceptance of their sskions as to possessory
title than from acceptance of their submissionadgaditional title. After
contending for the existence of a possessory titeeplaintiffs relied on the
same line of argument as they did for traditiortld.tSignificantly, they
conceded that a possessory title is extinguishaplelear and plain”
legislation. And the argument as to fiduciary dayl trust did not focus on
the existence of a possessory title. It may haes b@o great a concession
that a fee simple arising from possession is "gxfishable" in the same way
as traditional title. But, given my conclusionstagraditional title and,
especially, those as to the existence of a fidy@atigation on the Crown
arising from it and given what follows concernimg tRacial Discrimination
Act, there is no need to express a firm opiniothanplaintiffs' arguments
concerning possessory title.

99. Nevertheless, those arguments raised impassurs which have not
been examined before in this area of the law, antething should be said
about the principles of law on which they restede phaintiffs' case in this
regard owed much to McNeil; so too does this partdbmy judgment.

(ii) The relationship between possession and title:

Does possession give rise to a presumptive title?

100. "Possession" is notoriously difficult to def{631) See Pollock and
Wright, pp 1-42; Tay, "The Concept of Possessiomén@ommon Law:
Foundations for a New Approach”, (1964) 4 Melboudmaversity Law
Review 476 but for present purposes it may betsalg a conclusion of law



defining the nature and status of a particularttiegahip of control by a
person over land. "Title" is, in the present case abstract bundle of rights
associated with that relationship of possessiamificantly, it is also used to
describe the group of rights which result from gssson but which survive its
loss; this includes the right to possession.

101. In the thirteenth century Bracton wrote(632ad8on on the Laws and
Customs of England, (Thorne Tr.) (1977), vol.lll, 1

"(E)veryone who is in possession, though he hasgmb, r

has a greater right (than) one who is out of pcsses

and has no right".

It is said that possession is the root of title(688her v. Whitlock (1865) 1
QB 1; Perry v. Clissold (1907) AC 73; Calder (1988)R, at p 368; (1973)
34 DLR (3d), at p 185; Megarry and Wade, The Law ddlRzoperty, 5th ed.
(1984) (hereafter "Megarry and Wade"), pp 105-Fdlock and Wright, pp
22,94-95. Cf. Holdsworth, A History of English Lagnd ed. (1937), vol.VII,
(hereafter "Holdsworth, vol.VII"), pp 64-65, butesanalysis of Holdsworth,
vol.VIl, in Allen v. Roughley [1955] HCA 62; (19534 CLR 98, at pp 134ff.
To understand this statement it is necessary to temagd to the history and
development of actions for the recovery of landhia present context, it is
enough to recall that through the seventeenthjeggith and nineteenth
centuries ejectment became the most popular afttidhe recovery of
interests in land - both leasehold and freehold(&8#dsworth, vol.VII, p 9.
And despite its abolition in 1852, its principlesmain the basis of present
actions for the recovery of land(635) Bristow v.r@aan (1878) 3 App Cas
641, at p 661; Megarry and Wade, pp 105, 1158-1it ¥®therefore the focus
of the present inquiry, the principles on whicksibased being relevant both
at the time of the acquisition of the Islands aod nEjectment was a
response to the growing cumbersomeness and inafitgcof the old real
actions. The real actions, so named because tledpd specific recovery of
interests in land, not merely damages(636) Holddwdadt History of English
Law, 5th ed. (1942), vol.lll (hereafter "Holdswortkgl.111"), pp 3-4;
Holdsworth, vol.VII, p 4., emerged in the twelfthcathirteenth centuries. The
nature and history of these forms of action arevassed by Holdsworth(637)
Holdsworth, vol.lll, pp 3-29 and by Pollock and Maind(638) The History of
English Law, 2nd ed. (1898), vol.ll (hereafter "Pokand Maitland"), pp 46-
80; it is unnecessary to repeat what is said byehwriters.

(iif) Ejectment: The relationship between possesaiuhtitle

102. One view(639) See Holdsworth, vol.VIl, pp 6Ri6 that the advent of
ejectment represented a fundamental change irotieept of ownership in
English law, involving the idea of absolute titleraliced from its radical
attribute, possession. But the other view(640) [3agreaves, "Terminology
and Title in Ejectment”, (1940) 56 Law Quarterly Rewi&/6; Pollock and



Wright, pp 93-97; Megarry and Wade, pp 104-105;eksh Whitlock (1865)
1 QB, at p 5, which is more persuasive, is thabtsc relationship between
possession and ownership of land established bgaher real actions,
involving the idea of relative claims to possessiwas maintained or even
emphasised in the action of ejectment. A succeskuh to an interest in
land comprised the better claim to possessiontarassociated rights as
between the parties.

103. In order to show a title which would defeat ttefendant in possession,
the plaintiff in ejectment had to prove a righteottry; the defendant could
rely on possession. Therefore, the plaintiff wastpyroof of the strength of
his or her title and could not rely on the weakrafate defendant's title(641)
Roe d. Haldane v. Harvey (1769) 4 Burr 2484, a4®72(98 ER 302, at p
304); Goodtitle d. Parker v. Baldwin (1809) 11 E488, at p 495 (103 ER
1092, at p 1095). The central issue, thereforeniacion for ejectment, and
on which opinions have differed, was what circumesés gave a right of
entry. Was proof by the plaintiff of mere prior gession sufficient to found a
right of entry against the defendant, indicatingt fpossession gave rise to an
enforceable "title", or was more required? Did @ssgn give rise to a title
which survived the loss of possession? The relevahthis question is that it
points up the nature of the entitlements arisiogifthe mere possession
which would, subject to proof, have existed immezljaon annexation.

104. So long as it is enjoyed, possession givesoisights, including the
right to defend possession or to sell or to dethsenterest(642) Asher v.
Whitlock; Ex parte Winder (1877) 6 ChD 696; Rosagbe Cook (1881) 8
QBD 162. A defendant in possession acquires seisn if possession is
tortiously acquired. That is, a person in posseskas an estate in fee simple
in the land; it is this interest on which a defemida an action for ejectment
could rely. The disseisee loses seisin and acqairight of entry in its
stead(643) Wheeler v. Baldwin [1934] HCA 58; (19832)CLR 609, at pp
631-633; Elvis v. Archbishop of York (1619) Hob 3H6p 322 (80 ER 458,
at p 464); Pollock and Wright, pp 93-94; Maitlariche Mystery of Seisin"
(1886) 2 Law Quarterly Review 481, esp. pp 482-#8possessor acquires a
fee simple estate because the fullest estate ktmwhe law is presumed until
a lesser estate is proved(644) Wheeler v. Bald®834) 52 CLR, at p 632.
And, in the circumstances under consideration etieno possibility of a
leasehold estate at the time of annexation or wiesother lesser estate.
Applied to these circumstances, prima facie aligadous inhabitants in
possession of their land on annexation are prestioneave a fee simple
estate.

105. But what does English land law have to sgp#session of land is lost?
The seisin and fee simple enjoyed as a result (fgesson would also be lost
because each successive possessor must enjogthteedirectly associated



with possession. According to this analysis, tls¢ p@ssessor only in any
succession would enjoy the entitlements. If thew@rdispossessed an
indigenous people, its title arising from possasswuld be the best claim.
This was the effect of Holdsworth's analysis of léawd. He concluded that
proof of prior possession was insufficient in itselprovide a right of entry in
the plaintiff against a defendant who was a messgssor(645) Holdsworth,
vol.VIl, pp 61-68; Stokes v. Berry (1699) 2 Salki4®1 ER 366); Doe d.
Wilkins v. Marquis of Cleveland (1829) 9 B. and864 (109 ER 321). That
is, possession of itself gives rise to no title ehhsurvives dispossession.

106. The better understanding is, | think, thaiofother factors come into
play, then, regardless of the length of time, awéen mere possessors prior
possession is a better right(646) Allen v. Rivimg(®670) 2 Wms Saund 111
(85 ER 813); Doe d. Smith and Payne v. Webber (183¥). and E 119
(110 ER 1152); Doe d. Hughes v. Dyeball (1829) M.eh@46 (173 ER
1184); Asher v. Whitlock; Perry v. Clissold; Oxfokteat Co Pty. Ltd. v.
McDonald (1963) 63 SR(NSW) 423; Spark v. Whale €hviénute Car Wash
(1970) 92 WN (NSW) 1087; Allen v. Roughley; WheeleBaldwin (1934)
52 CLR, at pp 624, 632-633; Pollock and MaitlandfbpPossession is
protected against subsequent possession by a faamearight of entry.

107. The proposition that possession of itself gige to a right in the
plaintiff to recover possession, if lost, is sugpdrby principle. In losing
possession, a plaintiff has lost the rights assediaith possession, including
the right to defend possession as well as an astétte land. But nothing has
upset the presumption that the plaintiff's possessind therefore his or her
fee simple, was lawfully acquired and hence goaireg all the world.
"Possession is prima facie evidence of seisinarsimple”(647) Peaceable d.
Uncle v. Watson (1811) 4 Taunt 16, at p 17 (128 ER a8p 232); Wheeler
v. Baldwin (1934) 52 CLR, at p 632; see also Do8tdnsbury v. Arkwright
(1833) 5 Car. and P 575 (172 ER 1105); Denn d. TdrzwBarnard (1777) 2
Cowp 595 (98 ER 1259); Asher v. Whitlock (1865) 1,@Bp 6; Allen v.
Roughley (1955) 94 CLR, at p 108. Without evidermcthe contrary, nothing
has displaced the presumption arising from prodhefplaintiff's possession
that he or she had lawful titte amounting to adeeple. Thus, although a
dispossessed plaintiff in ejectment must provesthength of his or her own
title and cannot rely on the weakness of the defetwsltitle, the presumption
of lawfulness arising from prior possession is fesievidence in that
regard(648) cf. note (a) in Allen v. Rivington (I§2 Wms Saund, at p 111
(85 ER, at p 813).

108. It follows from this, however, that a persdiile arising from prior
possession can be defeated either by a defendamirghthat he or she (or
another person, in so far as it undermines thafifiies claim) has a better,



because older, claim to possession or by a defestiawing adverse
possession against the person for the duratioriwifitation period.

109. In sum, English land law, in 1879 and now, ead an estate in fee
simple on a person in possession of land enforeesdainst all the world
except a person with a better claim. Therefore gsihe Meriam people
became British subjects immediately on annexatloey would seem to have
then acquired an estate in fee simple. This is stitpethe question whether
the Meriam people could be said to be in posses$ioa question then arises
- does the Crown have a better title? Put anotlagr, did the defendant have a
better claim to possession when it acquired sogetgin 1879 or 1895?

(iv) Did the Crown have a better claim to possassio

110. The defendant argued that upon annexatioGnbwn became the
absolute owner of and was, in law, in possessidghefslands and that this
precludes any possessory title in the plaintifigtirermore, it says, since
1882 the possession of the plaintiffs and theidgcessors in title (if any) has,
in law, been attributable to the fact that the Grdwvas permitted them to
occupy a reserve created for the benefit of Abpalg and of Islanders of the
State. It follows, so the argument runs, that tlenpffs' possession now
cannot constitute good title against the State uddépsland.

111. The position of the Crown resulting from arateon was discussed
earlier in this judgment. There is no foundationtfe conclusion that by
annexation the Crown acquired a proprietary titl&r@ehold possession of
occupied land. It acquired a radical title only. S may dispose of the
defendant's answer. However, it should be congidergher in the context of
English land law and the doctrine of tenures.

112. As McNeil observes(649) McNeil, p 85:

"The Crown must prove its present title just likyame else.”

The Crown could not have acquired original titledmgupancy as a matter of
fact because it had no presence in the colony éefettlement and occupation
of land by indigenous inhabitants would have exetludccupancy by the
Crown after annexation, except in land truly va@@ii) See "Annexation -

its consequences" above; McNeil, pp 216-217. Howewaerlying the
doctrine of tenures is the proposition that landba hold their land either
mediately or immediately of the Crown(651) See B&one, Commentaries,
17th ed. (1830), vol.ll, pp 50-51. And a legalibet justifies this feudal
theory: that all land was, at one time, in the pes®n of the King who had
granted some of it to subjects in return for sesicTherefore, it is said in
answer to the claim for a possessory title, actiamencement of the realm -
on annexation - possession to all land was vestétei Crown.



113. However, the effect of the fiction of past ggssion by the Crown is to
secure the paramount lordship or radical titlehef €rown which is necessary
for the operation of feudal land law. And sincdifins in law are only
acknowledged "for some special purpose”(652) NeedIBishop of
Winchester (1614) Hob 220, at p 222 (80 ER 367,369); Mostyn v.
Fabrigas (1774) 1 Cowp 161, at p 177 (98 ER 1024 ,14X30); Anon.,
Considerations on the Law of Forfeitures, for Higkedson, 4th ed. (1775), pp
64-65, cited in McNeil, p 84, that should be takeie the extent of the
fiction. So far as the system of tenures is corexron which English land
law is based, no more is required.

114. Furthermore, the fiction of a lost Crown g(@&8) The idea of a
presumption of a Crown grant to make good a tithere possession is proved
is referred to in Doe d. Devine v. Wilson in thévi?itCouncil on appeal from
New South Wales: (1855) 10 Moo 502, at pp 523-328HKR 581, at pp 589-
591) answers the fiction of original Crown ownepsand in so doing protects
titleholders. As McNeil points out(654) McNeil, g8

"The Crown cannot, on the strength of its fictitious
original title, require a person who is in possassif
land to prove his right by producing a royal grdot,

In most cases no grant exists. The grant is deemiealvi
to have been made, if not to a predecessor ofrtaept
possessor, then to someone else."

115. Therefore, if the fiction that all land wasgamally owned by the Crown
is to be applied, it may well be that it cannotmape without also according
fictitious grants to the indigenous occupiers.

(v) Possession

116. Possession is a conclusion of English lawyadlien to indigenous
inhabitants before annexation. Therefore, beforeegation the Meriam
people would not have been in possession. Occupatidhe other hand is a
guestion of fact. In some cases the person in @tmpis not the possessor of
land, for example, where he or she is an ageriteopbssessor. But it may be
presumed, in the absence of circumstances whicl phesession is in
another, that the occupier of land is also in pesisa(655) Pollock and
Wright, p 20; Doe d. Stansbury v. Arkwright. As have seen, the Crown
could not show it had possession of occupied Idied annexation.

117. At common law conduct required to prove octiopaor possession will
vary according to the circumstances including giceimple, whether the
claimant enters as a trespasser or as of right®&éiford v. Hurlstone (1873)
LR 9 Ch App 116. And the nature of the land wilbetéarge extent dictate the
use that might be made of it. For example, condoaiunting to possession



will be different in relation to a dwelling and tmcultivated land(657) Lord
Advocate v. Lord Lovat (1880) 5 App Cas 273, at p;Z&Binston v. O'Neill
(1911) AC 552, at p 583; Kirby v. Cowderoy (1912} A99, at pp 602-603.
Some land is barren and unproductive so that natsustain people all the
year round. It may be necessary for occupiersek s@ater and sustenance
elsewhere for part of the year, returning to "thkind as soon as it is
possible.

118. These are matters which are discussed at lsowgih by McNeil(658)
McNeil, pp 196-204. It is unnecessary to pursue@viiary matters in the
present case because the nature of the occupdtiba kslands by the Meriam
people, already discussed in relation to traditiditia, points clearly enough
to possession according to English law.

119. The defendant argued that the occupation edjby the Meriam people
today is by permission from the Crown, due to tteation of a reserve in
1882, and therefore cannot amount to possessithre irelevant sense. In
answer to this, first, since occupation by the lsierpeople is, and was,
apparent, the onus lies on the defendant to shesgssion is not in the
occupiers. Secondly, there is no documentary ecelémprove the 1882
reserve. Assuming for the defendant that it waaterk if annexation
occurred in 1879 the reserve would amount to dsgeson, unless the
defendant can show that it and not the Meriam feaptjuired the right to
possession on annexation. Subject to the limitadfcactions and the question
whether possession by the Crown was adverse, tham@eople may well
be entitled to recover possession according tetimeiples discussed above.
If annexation occurred in 1895, the Crown in righQueensland may have
prevented the Meriam people acquiring possessianaexation. But it is
unlikely that the creation of the reserve in 1882subsequently in 1912,
affected the Meriam people's common law possessime that did not
diminish enjoyment but ensured it remained withgheple.

(vi) Possessory title - conclusions

120. It follows from this analysis that the Merig@ople may have acquired a
possessory title on annexation. However, as | Baig the consequences
here are no more beneficial for the plaintiffs aihe, argument having been
put as an alternative, it is unnecessary to reditimaconclusion. In any

event, it is unlikely that a firm conclusion coudd reached since some
matters, the creation of the reserve for exampéeewot fully explored.

Racial Discrimination Act

121. The effect of this judgment is that the tnadial title of the Meriam
people survived annexation. Anything done by tHemt#ant constituting
interference with that title would, on the viewaue taken, be a breach of a
fiduciary obligation owed by the defendant to therdm people. Earlier in



this judgment | have referred to possible implmas of the Racial
Discrimination Act; | should now explain what | nmea

122. Ordinarily, land is only acquired for a pulprpose on payment of just
terms, whatever may be the precise statutory laygyeeployed(659) See for
instance_ands Acquisition Act 1989Cth),Pt VII; Land Acquisition
(JustTerms Compensation) Act 1998.S.W.),Pt 3 Land Acquisition and
Compensatiorct 1986(Vict), Pt 3 Acquisition of Land Act 1967Q.), Pt

IV ; LandAcquisition Act 1969S.A.),Pt IV; Public Works Act

1902(W.A.), Ptll; Lands Resumption Act 1957 (Tas.), Pt IV; Lands
Acquisition Act 1978 (N.T.), Pt VII. If the defendasought to interfere with
the Meriam people's enjoyment of the Islands whkheir traditional title

gives them and failed to do so on just terms, atjue arises whether that
action would be in contravention of ss.9 or 10ha&f Racial Discrimination
Act.

123. Section 9 relevantly provides:

" (1) It is unlawful for a person to do any act

involving a distinction, exclusion, restriction or
preference based on race, colour, descent or ahton
ethnic origin which has the purpose or effect dfifying
or impairing the recognition, enjoyment or exerc@e an
equal footing, of any human right or fundamentaétiom
in the political, economic, social, cultural or asipher
field of public life.

(2) A reference in this section to a human right or
fundamental freedom in the political, economic,iapc
cultural or any other field of public life includesy
right of a kind referred to in Article 5 of the
Convention."

124. Section 10 reads:

" (1) If, by reason of, or of a provision of, a |ai

the Commonwealth or of a State or Territory, persiures
particular race, colour or national or ethnic arigb not
enjoy a right that is enjoyed by persons of anothee,
colour or national or ethnic origin, or enjoy ahtido a
more limited extent than persons of another racieuc or
national or ethnic origin, then, notwithstanding/#mg

in that law, persons of the first-mentioned racdowr or
national or ethnic origin shall, by force of thection,
enjoy that right to the same extent as personisatf t



other race, colour or national or ethnic origin.

(2) A reference in subsection (1) to a right ineésd

a reference to a right of a kind referred to inidet5

of the Convention.

(3) Where a law contains a provision that:

(a) authorizes property owned by an Aboriginal or a
Torres Strait Islander to be managed by anotheopers
without the consent of the Aboriginal or Torresa8itr
Islander; or

(b) prevents or restricts an Aboriginal or a Torres
Strait Islander from terminating the management by
another person of property owned by the Aborigaral
Torres Strait Islander;

not being a provision that applies to persons geiyer
without regard to their race, colour or nationagthnic
origin, that provision shall be deemed to be a igiou in
relation to which subsection (1) applies and arezfee in
that subsection to a right includes a referenaeright

of a person to manage property owned by the péerson.

125. In Mabo v. Queensland Brennan, Toohey and autl. said of
s.9(660) (1988) 166 CLR, at p 216:

"Section 9 proscribes the doing of an act of the

character therein mentioned. It does not prohfitat t

enactment of a law creating, extinguishing or othee affecting
legal rights in or over land: Gerhardy v. Brown(p@l1985] HCA 11; (1985)
159

CLR 70, at pp 81, 120-121. It is arguable that theration of a
law which brings into existence or extinguishe&tsgn or over
land is not affected by s.9 merely because a coesag of the
change in rights is that one person is free tordact which

would otherwise be unlawful or another person isomger able to
resist an act being done."

126. But, as the judgment continued, s.10 relatéise enjoyment of a right,
not to the doing of an act and the right referaeahts.10(1) need not be a
legal right. Rights referred to in Art.5 of theeémhational Convention on the
Elimination of All Forms of Racial Discriminatiorhé¢ Convention referred to
in s.10(2), include:

"(d)(v) The right to own property alone as wellias
association with others;
(vi) The right to inherit."



The right to be immune from arbitrary deprivatiorpodperty is a human
right, if not necessarily a legal right, and fallghin s.10(1) of the Act, even
if it is not encompassed within the right to owrd amherit property to which
Art.5 refers.

127. The question here is whether extinguishmethiefraditional title of the
Meriam people without the compensation providedridheAcquisition

of Land Act 1967Q.) means that, by reason of a law of Queensjagrsons
of a particular race, colour or national or ethmrigin do not enjoy a right that
is enjoyed by persons of another race, colour toma or ethnic origin or
enjoy a right to a more limited extent than thosespns. If the traditional title
of the Meriam people may be extinguished withoumpensation, they do not
enjoy a right that is enjoyed by other titleholderQueensland or, at the
least, they enjoy a right to a more limited exténtaw which purported to
achieve such a result would offend s.10(1) of thei& Discrimination Act
and in turn be inconsistent with the Act within theaning ok.1090f

the Constitution The Racial Discrimination Act would therefore yaé and
the proposed law would be invalid to the extenthefinconsistency.
Conclusion

128. While this action raises questions of gregtartance, the answers which
it is possible to give to those questions necdgsgpeak in general terms
rather than deal with particular aspects of thditi@nal title of the Meriam
people. This is not a criticism of the way in whttle plaintiffs' claim was
formulated; it is simply a recognition that theicldor declaratory relief does
speak in general terms. Consistent with the gemaitake of the claim made
and the reasons underlying this judgment, | wouddkena declaration in the
following terms:

1. Upon the annexation of the Murray Islands to €pséand, the
radical title to all the land in those islands eelsin the

Crown in right of Queensland.

2. The traditional title of the Meriam people te thlurray Islands,
being their rights to possession, occupation, aseeajoyment

of the Islands, survived annexation of the Islailed@ueensland
and is preserved under the law of Queensland.

3. The traditional title of the Meriam people te tland in the
Islands has not been extinguished by subsequasldign or
executive act and may not be extinguished withioeljgayment of
compensation or damages to the traditional titidéad of the
Islands.

4. The land in the Murray Islands is not Crown lanthin the
meaning of that term in s.5 of the Land Act 1962 (Q.



129. For the reasons that appear in this judgnerduld not make any
declaration as to the consequences of the ledke taondon Missionary
Society in 1882 and the consequences of the leas¢éeg over Dauer and
Waier in 1931. It may be appropriate to grant lifpéo apply in respect of
each of those matters if any of the parties seels@er to this effect.

ORDER

In lieu of answering the questions reserved forctesideration of the Full
Court,

(1) declare that the land in the Murray Islandsas Crown land within the
meaning of that term in s. 5 of the Land Act 1962);(Q

(2) putting to one side the Islands of Dauer andeW&nd the parcel of land
leased to the Trustees of the Australian Board aSMins and those parcels of
land (if any) which have validly been appropriateduse for administrative
purposes the use of which is inconsistent withcthr@inued enjoyment of the
rights and privileges of the Meriam people unddiveditle, declare that the
Meriam people are entitled as against the wholddatorpossession,
occupation, use and enjoyment of the lands of the&¥§ Islands;

(3) declare that the title of the Meriam peoplseusject to the power of the
Parliament of Queensland and the power of the Gaven Council of
Queensland to extinguish that title by valid exezaf their respective
powers, provided any exercise of those powerstigneonsistent with the
laws of the Commonwealth.
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