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In the case of Potomska and Potomski v. Poland,

The European Court of Human Rights (Fourth Secti@iffing as a Chamber
composed of:

Nicolas BratzaPresident,

Lech Garlicki,
Ljiljana Mijovié¢,
Paivi Hirvela,
Ledi Bianku,
Zdravka Kalaydjieva,
NebojSa Vdini¢, judges,
and Fatg Aracl,Deputy Section Registrar

Having deliberated in private on 8 March 2011,

Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 3334) against the Republic of
Poland lodged with the Court under Article 34 of onvention for the Protection of
Human Rights and Fundamental Freedoms (“the Comorehtoy two Polish nationals,
Mr Zygmunt Potomski and Mrs Zofia Potomska (“th@lagants”), on 22 August 2005.

2. The applicants, who had been granted legal \mete represented by Ms K.
Wicher-Kluczkowska, a lawyer practising in Koszalifhe Polish Government (“the
Government”) were represented by their Agent, MiVdtasiewicz of the Ministry of
Foreign Affairs.

3. The applicants alleged a breach of the righthto peaceful enjoyment of their
possessions.

4. On 27 August 2009 the President of the FouettiGn decided to give notice of
the application to the Government. It was also dkxtito rule on the admissibility and
merits of the application at the same time.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicants were born in 1937 and 1939 arelih Dartowo. They are a
married couple.

A. Factsprior to 10 October 1994

6. On 25 November 1970 the Board of the StawnotridisNational Council
(Prezydium Powiatowe] Rady Narodoyvanformed the Board of the Dartowo
Municipal National CouncilRrezydium Gromadzkiej Rady Narodowbjat pursuant to



the decision of the Minister of Municipal EconomMifister Gospodarki Komunalngej
of 25 September 1970 a cemetery located in Ruslsatevbe closed. The closure was to
be carried out on the basis of the 1959 Cemetées

7. On 12 September 1973 the Stawno District Nali@ouncil issued a preliminary
decision in which the applicants were informedfad tonditions subject to which they
could build a house on plot no. 59 located in DaddVunicipality, Rusko settlement.

8. On 15 March 1974 the Head of Dartowo MunicifyaNaczelnik Gminyissued a
decision in which he named Mr Potomski as the bwfeplot no. 59, owned by the
State Land FundR@istwowy Zasob Ziemi

9. On 14 November 1974 the applicants bought fileenState a plot of land with a
surface area of 12 acres. The plot, no. 59, wasifled as farming land. The applicants
intended to build a house and a workshop on it.

10. On 4 May 1987 the Koszalin Regional Inspeofor Historic
Monuments (WojewddzkKonserwator Zabytkéw issued a decision adding the
applicants' property to the register of historic mments igjestr zabytkdyv on the
grounds that a Jewish cemetery had been establishat at the beginning of the
nineteenth century. It was one of the few remnanthe former Jewish culture in the
region. The Inspector found that the layout of teenetery was discernible and that
certain parts of the cemetery were intact (the flagions of a house of prayer, a stone
wall and some gravestones). The applicants weresedivas to the scope of their
obligations deriving from the 1962 Protection oé tGultural Heritage and Museums
Act (ustawa o ochronie doébr kultury i o muzepcfhey were prohibited from
developing their property unless they obtained ranifrom the Regional Inspector of
Historic Monuments. The applicants did not appealrst the decision.

11. On 30 May 1988 the applicants requested theefdor of Koszalin to offer
them an alternative plot of land on which they dotdnstruct a house. On 15 June 1988
the Koszalin Regional Inspector of Historic Monursemequested the Mayor of
Dartowo to grant the applicants' request. On 5 1888 the Mayor of Dartowo
informed the applicants that the exchange of plegsiested by them would be possible
only in the event of the Mayor receiving a subdiayn the Governor of Koszalin.

12. On 30 September 1988 Dartowo Municipality @ddm local development plan.
The plan provided that the applicants could builidbase on their propertgdbudowa
zagrodowa.

13. On 28 January 1991 the Mayor of DartoBairfnistra requested the Koszalin
Governor's Office to expropriate the applicantst.pODn 12 March 1991 the Koszalin
Governor's Office transmitted that request to theszalin District Office (rzqd
Rejonowy as the competent authority in the matter.

14. On 4 May 1992 the Governor of Koszalin regegsthe Koszalin Regional
Inspector of Historic Monuments to apply to the Hed the Koszalin District Office
(Kierownik Urzdu Rejonowegoto institute expropriation proceedings pursuamt t
section 46(2)(2) of the 1985 Land Administratior &xpropriation Act. The Governor
considered that expropriation and payment of cors@igon would enable the applicants
to buy another plot for the construction of theauke.

15. On 14 May 1992 the Regional Inspector reqdetite Head of the Koszalin
District Office to institute expropriation proceads in respect of the applicants'
property. On 14 August 1992 the Head of the Distiiffice decided to discontinue the



proceedings, finding that no entity was interestedurchasing the cemetery. The Head
of the District Office further found that the apgats, who had been aware in 1974 that
they were purchasing a Jewish cemetery, were abligeprotect the site until they
could find an entity interested in its purchasee Hpplicants appealed and requested
that the issue be resolved. They stated that therg wot interested in the maintenance
and protection of the site.

16. On 2 October 1992 the Governor of Koszalinshed the decision and remitted
the case. He held that the lower authority had Xanene a number of issues, in
particular whether the property could be expropdatollowing negotiations with the
applicants. No information was provided to the Goalbbout the follow-up to that
decision.

B. Factsafter 10 October 1994

17. On 13 February 1995 the applicants requebiediead of the Koszalin District
Office to provide Dartowo Municipality with an atteative plot of land which could
then be offered to the applicants. On 7 March 1i9@5Koszalin District Office replied
that it did not have any such plots. On 25 Aprib33he Head of the District Office
informed the applicants that it did not have anyt pthich could be the subject of an
exchange. He further advised them to lodge a requi#tsthe Mayor of Dartowo.

18. On an unspecified date in 2000 the applicamtte to the Minister of Culture
and National Heritage about the problem with tipeaperty. Their letter was dealt with
by the National Inspector of Historic Monuments.

19. On 1 August 2000 the National Inspector infednthe applicants that the
Stawno District Office gtarostwo powiatowewas the competent authority to deal with
the matter. Furthermore, the Regional Inspectorisforic Monuments could request
the Stawno District Office to commence expropriatiproceedings under sections 33
and 34(1) of the Protection of the Cultural Hergta§ct. They were informed that
section 33 of that Act provided that a monumenfafticular historic, scientific or
artistic value could be acquired by the State & fhublic interest so required. The
National Inspector informed the applicants that fibrener Jewish cemetery in Rusko
belonged to that category of monuments, being dnthe few remnants of Jewish
culture in the Middle Pomerania Region. The applisavere advised to contact the
Stawno District Office as the representative of 8tate Treasury, whose duty it was to
resolve their problem.

20. On 17 October 2000 Dartowo Municipality infardhthe applicants that there
was no legal basis for the municipality to acqtiveir plot or to offer them another plot
in exchange. They were further informed that theyld request the Mayor of Stawno
District (Starosta powiatuto expropriate their land pursuant to the Pradecof the
Cultural Heritage Act. A request could also haveerbesubmitted by the Regional
Inspector.

21. On 26 January 2001 the Koszalin Regional letspeof Historic Monuments
requested the Mayor of Stawno District to initiag®propriation proceedings. The
Regional Inspector stated that in 1974 the appiécdmad bought the property as a
construction plot. Subsequently, following the 1987ing decision, the applicants had
been prevented from developing their land in anynmea. The Regional Inspector



expressed the opinion that the expropriation ofgdloe and its ensuing transfer to the
Jewish community would be consistent with the pimns of the 1997 Act on Relations
between the State and the Jewish Communisga(va o stosunku Rstwa do gmin
wyznaniowycteydowskich and the policy concerning the Jewish monumentseal
between Poland and Israel.

22. On 23 September 2002 the applicants inforrhedvtayor of Dartowo that they
would be prepared to exchange their plot for a gitoiated in Bobolin or Bbki.

23. On 24 March 2003 Dartowo Municipality requestee Stawno District Office
to provide it with a plot of land which would inrtuenable the municipality to arrange
for an exchange of plots with the applicants.

24. On 19 May 2003 the Stawno District Office imfeed the Mayor of Dartowo that
the State Treasury's Property Resources did na pkpis situated in Bobolin suitable
for such an exchange. However, there was one plDabki that could be exchanged.
By a letter of 14 July 2003 the Mayor of Dartowdormed the Stawno District Office
that Mr Potomski had refused to exchange his motttie plot situated in dbki. He
further requested the District Office to initiatgpeopriation proceedings with a view to
resolving the issue of the applicants’ plot.

25. On 7 August 2003 the Mayor of Dartowo agaiquested the Stawno District
Office to commence expropriation proceedings witheav to resolving the applicants'
case. It reminded the District Office that in actarce with section 6 of the 1997 Land
Administration Act the protection of propertiessddied as part of the cultural heritage
was in the public interest. The Mayor also noteat the 1987 decision unambiguously
excluded any development of the applicants' plot.

26. On 14 August 2003 the Stawno District Offiocdormed the applicants of the
possibility of exchanging their plot of land forphot situated in Rusko, the village
where they lived. The proposed plot was designatdtie local development plan for
housing and services. They were further informed ih the event of a refusal on their
part the only solution would be the institution @propriation proceedings at the
request of the Regional Inspector of Historic Mommts. However, that procedure
could be set in motion only if the Inspector hadused a subsidy from the Governor for
the purpose. Accordingly, the applicants were mfed that it was not possible to
specify when their case might be finally resolved.

27. By a letter of 22 August 2003 the applicartsised the exchange, stating that
the proposed plot did not satisfy their expectatiorhey expressed their preference for
expropriation.

28. On 30 September 2003 the Mayor of Stawno Bisinformed the Regional
Inspector that the negotiations concerning the axgh of plots had failed. In his view,
the only solution to the problem consisted in eppiadion of the applicants’ property in
accordance with the Land Administration Act 199d daving regard to its section
6(5). Under the 1962 Protection of the Culturalitdge Act the expropriation could be
requested by the regional inspector or the disiiayor. However, the district Mayor
did not have the necessary funds to pay compensatithe event of expropriation.
Consequently, he informed the Regional Inspectat the could institute the
expropriation proceedings only once the Inspect@d hsecured an amount
corresponding to the appropriate level of compeoisat



29. On an unspecified date the Union of Jewish @anities in Poland4wigzek
Gmin WyznaniowychZydowskich w RP requested the Regulatory Commission
(Komisja Regulacyjna ds. Gmin wyznaniowygtiowskich to transfer ownership of the
property owned by the applicants to it on the gdsuthat the land had formerly been
used as a Jewish cemetery. On 30 March 2005 thenxsion discontinued the
proceedings concerning that application as thegstgpn question had been owned by
private individuals (the applicants).

30. In April 2005 the Governor of the Zachodniomoeki Region {VWojewoda
Zachodniopomorskiinformed the Mayor of Stawno District that it wdunot be
possible to grant a subsidy with a view to puramgthe applicants' property. On 14
October 2005 the Mayor of Stawno District apprisieel applicants of that decision. He
informed them that there was no possibility as eratstood of resolving the issue of
their property.

. RELEVANT LAW

A. The Council of Europe Convention for the Protection of the Architectural
Heritage of Europe, adopted on 3 October 1985

31. Poland signed this Convention on 18 March 2flitChas not yet ratified it. The
relevant parts of the Convention provide:

Article3

“Each Party undertakes:

1. to take statutory measures to protect the tthiral heritage;

2. within the framework of such measures and bgmaespecific to each State or region, to make

provision for the protection of monuments, groupbuildings and sites.”

Article4

“Each Party undertakes:

2. to prevent the disfigurement, dilapidation enmeblition of protected properties. To this end,
each Party undertakes to introduce, if it has tretdy done so, legislation which:

(d) allows compulsory purchase of a protected @iy’

B. Protection of monuments

32. At the material time issues relating to protecof the country's heritage were
regulated by the Protection of the Cultural Heet#gt of 15 February 1962J6tawa o
ochronie dobr kultury- “the Protection of the Cultural Heritage ActA.decision on
listing a real property in the register of histononuments was taken, in principle, by
the Regional Inspector of Historic Monuments (smttil4(1)). Following such a



decision no work could be carried out on the histanonument unless a permit was
granted by the regional inspector (section 21)ti8e@5 of the Act imposed various
obligations on the owners of listed monuments; amtipular a duty to protect them
against any damage.

Section 33 provides, in so far as relevant:

“...ownership of a monument of particular histoscjentific or artistic value may be acquired by
the State with a view to making it accessible te general public where the public interest so
requires.”

Section 34 provided that the acquisition of owngrsbok place at the request of the
district Mayor or the regional inspector, in acade with the Land Administration
Act 1997.

33. On 17 November 2003 the Protection of the CaltHeritage Act was repealed
and the Protection and Conservation of Monuments oh23 July 2003 Ystawa o
ochronie zabytkéw i opiece nad zabytkaname into force. In contrast to the former
Act, section 50(4) of the Protection and Conseovatif Monuments Act provides that
immovable monuments may be expropriated at theetopf a regional inspector only
where there is a risk of irreversible damage tonie@ument.

C. Expropriation of land

34. From 29 April 1985 to 1 January 1998 the rgjegerning the administration of
land held by the State Treasury and the municipalitvere laid down in the Land
Administration and Expropriation Act of 29 April &5 (“the Land Administration Act
1985").

On 1 January 1998 the Land Administration Act 19&ts repealed and the Land
Administration Act of 21 August 199U6tawa 0 gospodarce nieruchose@mi-— “the
Land Administration Act 1997”) came into force.

Section 6(5) of the Act, which was introduced bg Brotection and Conservation of
Monuments Act, stipulates that the protection af properties classified as monuments
within the meaning of the Protection of the Cultusgritage Act is a public-interest
aim.

Under section 112 of that Act, expropriation cotssia taking away, by virtue of an
administrative decision, ownership or other rightsemExpropriation can be carried
out where public-interest aims cannot be achievigldowt restriction of those rights and
where it is impossible to acquire those rights kgyvef a civil-law contract. Section
113(1) stipulates that expropriation can only beied out for the benefit of the State
Treasury or the local municipality.

Section 114(1) of the Act provides that the insimio of expropriation proceedings is
to be preceded by negotiations on acquisition efpfoperty under a civil-law contract
between the State, represented by the district Maa the owner. In the framework
of those negotiations the State may propose amattee property to the owner.

Section 115(1) of the Act stipulates that expramraproceedings for the benefit of
the State Treasury are to be instituted of theedattown motion. The expropriation
proceedings for the benefit of the local municityadire instituted at the request of the



latter. Only where the request is submitted bylttmal municipality does refusal take
the form of an administrative decisiatieCyzja section 115(4)).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL Nol TO THE
CONVENTION

35. The applicants complained that they had beewepted from developing their
land following the listing decision of 4 May 198They further complained that the
authorities had failed to expropriate their landt@mprovide them with an alternative
plot on which they could construct their house agimally intended. They did not
invoke any provision of the Convention.

36. In their observations of 29 March 2010 theliappts further alleged a breach of
Article 13 in that they had been deprived of thghtito an effective remedy in respect
of the decisions given in their case. No expromrmaproceedings had been instituted
and the applicants had not received any redressr Tdguests concerning the property
had either been redirected to a different authasityhad produced responses citing a
lack of financial resources or lack of a legal bder resolving the case.

37. The Court considers that the thrust of theliegmts’ grievances concerns the
interference with the peaceful enjoyment of th@sgessions. It is therefore appropriate

to examine their complaints under Article 1 of Boai No. 1 to the Convention, which
reads as follows:

“Every natural or legal person is entitled to treapeful enjoyment of his possessions. No one
shall be deprived of his possessions except inptifgic interest and subject to the conditions
provided for by law and by the general principlésternational law.

The preceding provisions shall not, however, in aay impair the right of a State to enforce such

laws as it deems necessary to control the useopfepty in accordance with the general interesbor t
secure the payment of taxes or other contributionzenalties.”

A. Admissibility

1. Compatibility ratione temporis

38. The Government submitted that the complaints waompatibleatione
temporisonly in so far as it concerned facts and decisaftesr 10 October 1994, the
date on which Protocol No. 1 to the Convention bexzainding on Poland.

39. The applicants argued that the Governmergjsoresibility was engaged in the
period following 10 October 1994 on account of aiuas which occurred after that
date.

40. The Court's jurisdictioratione temporigovers only the period after the
ratification of the Convention or its Protocols liye respondent State. From the
ratification date onwards, all the State's allegets and omissions must conform to the
Convention or its Protocols and subsequent fadtevitnin the Court's jurisdiction even
where they are merely extensions of an alreadytiegisituation (seédlmeida Garrett,



Mascarenhas Falcdo and Others v. Portyguads. 29813/96 and 30229/96, § 43, ECHR
2000-1).

41. Accordingly, the Court is competent to exantime facts of the present case for
their compatibility with the Convention only in éar as they occurred after 10 October
1994, the date of ratification of Protocol No. 1Pgland. It may, however, have regard
to the facts prior to ratification inasmuch as tleeyld be considered to have created a
situation extending beyond that date or may bevagiefor the understanding of facts
occurring after that date (sBeoniowski v. Polanddec.) [GC], no. 31443/96, § 74,
ECHR 2002-X). The Court further observes that tippliaants’ complaint is not
directed against a single measure or decision takdore, or even after, 10 October
1994 but refers to their continued inability to dep their property or have it
expropriated.

2. Exhaustion of domestic remedies

42. The Government claimed that the applicants hatl exhausted domestic
remedies as they had failed to lodge an appeahsigidie Regional Inspector of Historic
Monuments' decision of 4 May 1987 with the MinistéCulture.

43. The applicants disagreed. They admitted tiney had not appealed against the
Inspector's decision but stressed that there had he legal grounds for mounting a
successful challenge. They had not contested ttigHat the plot had been previously
used as a cemetery and that some tombs had beeneatiad.

44. The Court notes that the Government did nagsst that the Inspector's
decision had been unlawful or indicate on what gdsuit could have been challenged.
In the circumstances of the case, and bearing i mni particular that the applicants did
not contest the nature of the property as a hsgtbmonument, the Court finds that an
appeal would not have resulted in a different dewisAccordingly, and without
prejudice to the question whether the examinatioih® Government's plea falls within
its temporal jurisdiction, the Court dismisses @®vernment's objection.

45. Secondly, the Government pleaded non-exhausfialomestic remedies since
the applicants had not taken advantage of the lmbgspffered by the local authorities
of exchanging the plot.

46. The applicants submitted that the first pbmtated in @bki did not correspond
to the value or the attractiveness of their pldte Pplot they had been offered consisted
of fields and swamps and could not be used withestrictions. The applicants
considered the proposal as an inadequate attensatisdy their claim. The refusal to
accept the plot was thus fully justified. The apaifits could not be considered to have
been obliged to accept any plot merely becaus8téte did not have other properties at
its disposal. Furthermore, the Government had moviged any valuation of the
property in dispute or the property offered to #pplicants, and thus it had not been
possible to objectively assess the offer. In respédhe second plot, the applicants
stated that it was unsatisfactory and that theydcoat accept it.

47. In so far as the Government's objection relaighe applicants' refusal to accept
the exchange of plots, the Court observes that idgge is linked to the Court's
assessment of compliance with the requirementsro€lé 1 of Protocol No. 1 to the
Convention. The Court accordingly joins this paift tbe Government's plea of



inadmissibility on the ground of non-exhaustiondoimestic remedies to the merits of
the case.

48. The Court notes that this complaint is not iestly ill-founded within the
meaning of Article 35 § 3 of the Convention. Itther notes that it is not inadmissible
on any other grounds. It must therefore be decladmlissible.

B. Merits

1. The applicants' submissions

49. The applicants argued that they had not beemeathat the property in dispute
had been used as a Jewish cemetery. Mr Potomskidmd to Rusko from Germany in
1945 and since his arrival the property at issuwkert@ been used as a cemetery and the
authorities had done everything possible to eliteireny signs that it had been ever
used for burying the dead. The authorities hadntakelecision to close the cemetery
(the fence and the chapel had been dismantled}rentind had been designated as a
building plot (rural housing area). Even if the ipgnts had known that the property
had been used as a cemetery, it could not autcatigtize inferred that it could not be
used for development. In any event, the applickntswvledge was irrelevant since what
mattered was the designation of the property asroh@ted in the local development
plan. When buying the property, the applicants bedn aware of its designation for
rural housing development. They assumed that bet#8eNovember 1970, when the
local authorities decided to close the cemetery, thie date of purchase in 1974 the
cemetery had already been closed. Furthermorgppkcants had not known about the
Jewish tombstones present on the site, since dintleeof purchase the tombstones had
been covered by trees, shrubs and brushwood.

50. The applicants contested the argument thgttiad already known in 1974 that
it would be impossible to build on the property.eyhrsubmitted that in the 1970s and
1980s many cemeteries left by the Germans had lingirover, and the simple fact that
properties had been previously used as cemeteiiggsnot exclude them from
development. From the day on which their properég isted in the heritage register in
1987, the applicant had been unable to take angratd develop the property as they
would not have obtained the requisite permit. A¢ thme, they had had investment
plans consisting of building a house together witbcksmith's workshop. The decision
of 4 May 1987 had put an end to those plans.

51. The applicants argued that they had beendpof the right to make full use
of the property and had not obtained appropriatress, in the form of either
compensation or an alternative plot. They had heeble to use the property for the
purpose it had been purchased for. It had beenhdtay the construction of a house
combined with a service workshop”, as confirmedhi@ applicant's requests of 23 July
1973 and 11 August 1973.

52. It was right for the Government to protect tbeltural heritage, but the
applicants should have been provided with justessir The costs of protection of the
heritage had been borne only by the applicantstlamsl an excessive burden had been
imposed on them. That state of affairs had persiafeer 10 October 1994, the date
relevant for the purposes of Article 1 of Protolial. 1.



53. The Government had not instituted expropmmapooceedings after 10 October
1994 with a view to resolving the issue and prawydiedress to the applicants, and had
thus avoided their financial responsibility for theoperty repurchase. The fact that no
valuation of the property at issue had been pralithelicated that the aim of the
proceedings had not been the genuine settlemeéheafase. The authorities' efforts had
failed owing to the lack of resources for repureha$ the property. The applicants
argued that they had undertaken a series of legakunes in order to obtain appropriate
redress, but to no avail.

54. The applicants had a right to expect thatoa @ifered in exchange would be fit
for purpose and would provide them with adequatiress, and would not merely
constitute an attempt by the Government to avoglrthinancial responsibility for
protection of the heritage. The various authoritiresl shifted responsibility for the
situation between themselves, without securing wealeq compensation to the
applicants. The failure to complete the domestaceedings had resulted from the lack
of financial resources for awarding compensatiomftering a satisfactory alternative
property. The Government bore the responsibilitytfe failure to expropriate the land
belonging to the applicants, who had expressed th&srest in having the property
expropriated and handed over either to the Statetoorthe Union of Jewish
Communities.

2. The Government's submissions

55. The Government admitted that in the instasedhere had been interference
with the applicants' right to the peaceful enjoymenh their possessions. It clearly
followed from the domestic courts' case-law thalegision whereby a property was
added to the list of historic monuments constitusedh interference. However, the
interference had been prescribed by law, namelyiosed4 of the Protection of the
Cultural Heritage Act and had pursued a legitimai® (the protection of historic
monuments). The grounds for the listing decisiorrewexplained therein and had
therefore been known to the applicants.

56. The Government submitted that both the pudlithorities and the applicant had
been aware that the property at issue had preyidnesin used as a Jewish cemetery. In
their view, the formal decision on the closureltd temetery which had been given on
25 September 1970 merely meant that the cemeteityl co longer be used as a burial
place. The applicants had been aware of the decigi@5 September 1970 and it could
be assumed that they had been aware of the loaattite Jewish cemetery. Moreover,
the current pictures of their plot clearly showkdttthere were many remains of Jewish
graves on it and it had to be assumed that theybkad visible at the time when the
applicants bought the property. In the light of #imve information there could be no
doubt that the applicants had bought an old Jew&shetery and that they had been
perfectly aware of it. The applicants had not digptl due diligence when buying the
plot and the Government could not now bear anyarsipility for the decisions taken
by the applicants in the 1970s.

57. The Government admitted that on 12 SeptemB&8 lthe Stawno District
National Council had issued a preliminary decidtanwn as an “information decision”
informing the applicants under what conditions theuld construct a house on plot no.
59. However, owing to the passage of time it waicdit to say what kind of



documents had constituted the basis for the issafnthe decision. In addition, the
decision had been subject to the fulfilment of @ertadditional conditions specified in
the law. The applicants had not submitted any desusproving that they had fulfilled
those conditions.

58. Furthermore, the applicants had not takenradge of the possibility offered by
the authorities to exchange the plot at issue fatleer plot offered by the Stawno
District Office. They had been informed that in teeent of refusing the second
exchange proposal the only solution would be th@@priation of their property; this,
however, was conditional on the grant of a subbigyhe authorities. The Government
maintained that the applicants had been informatlibcause financial resources were
limited it was impossible to say when their casghhibe resolved. In their view, by
refusing the exchange the applicants had acceptdhe expropriation could not be
carried out until such time as the appropriaterioia resources were available; they
should therefore bear the consequences of theisides.

59. The Government further stressed that accordonghe notarial deed the
applicants had paid 462 Polish zlotys for the pAst.indicated by the Central Statistics
Office, average remuneration in the year 1974 hadumted to 3,185 Polish zlotys.
Hence, the amount paid by the applicants for thieir amounted to one-fifth of average
remuneration at the relevant time. The Governmdsud atressed that in the period
between the purchase of the property by the apypbcand the date of the listing
decision the applicants had not taken any ste@liteve the purpose for which they
had allegedly bought the plot.

60. In the Government's view, the authorities tbhe more to improve the
applicants' situation than they had been obligedTtee applicants had knowingly
bought the remains of an old Jewish cemetery amh en 1974 it had been quite
obvious that they would not be able to build anyghon the visible remains of the
cemetery. The authorities had undertaken numeroessumes with a view to
exchanging the applicants' plot for another onetloeit proposals had been disregarded.
In conclusion, the Government argued that the eppts' complaint was manifestly ill-
founded or, alternatively, that there had beeniaotatron of Article 1 of Protocol No. 1.

3. The Court's assessment

(a) Natureof theinterference

61. Article 1 of Protocol No. 1, which guarantdee right to the protection of
property, contains three distinct rules: “the fingke, set out in the first sentence of the
first paragraph, is of a general nature and entexishe principle of the peaceful
enjoyment of property; the second rule, contaimedhe second sentence of the first
paragraph, covers deprivation of possessions abgds it to certain conditions; the
third rule, stated in the second paragraph, resegnthat the Contracting States are
entitled, amongst other things, to control the akgroperty in accordance with the
general interest ... The three rules are not, hewedistinct' in the sense of being
unconnected. The second and third rules are comgewith particular instances of
interference with the right to peaceful enjoymehipmoperty and should therefore be
construed in the light of the general principle meiated in the first rule” (see, as a



recent authority with further referencégiheuser-Busch Ing. Portugal[GC],
no. 73049/01, § 62, ECHR 2007-...).

62. In the present case the Government admittetittiere had been interference
with the applicants' right to the peaceful enjoyieintheir possessions (see paragraph
55 above) and the Court cannot discern any reasbaltl otherwise.

The applicants complained of the effects which stewh from the decision of 4 May
1987 listing their property in the register of bist monuments, and in particular of the
effective prohibition on building a house with ankshop on the property as originally
intended. Furthermore, they alleged that in théopefollowing the decision at issue the
authorities had failed to expropriate the propertyo offer them a suitable property in
exchange.

63. The Court notes that the 1987 listing deciglmhnot deprive the applicants of
their possessions but subjected the use of thosgepsions to significant restrictions;
hence, it may be regarded as a measure to con&alde of property (S&CEA Ferme
de Fresnoy v. Francg@lec.), no. 61093/00, ECHR 2005-XIll (extracts)pwever, the
applicants' complaint also relates to the authesifprolonged failure to expropriate the
property or to provide them with an alternativepenay. Having regard to the different
facets of the applicants' complaint, the Court a®ers that it should examine the
situation complained of under the general ruleldistaed in the first sentence of the
first paragraph of Article 1 of Protocol No. 1 tdet Convention (semutatis
mutandis Skibkscy v. Polangdno. 52589/99, § 80, 14 November 2006).

64. It was common ground that the interferencessie had been provided for by
law, namely the relevant provisions of the 1962t€ution of the Cultural Heritage Act.
Similarly, it was not disputed that the interfererad pursued a legitimate aim, namely
the protection of the country's cultural heritagéhe Court reiterates that the
conservation of the cultural heritage and, wheg@griate, its sustainable use, have as
their aim, in addition to the maintenance of aaearguality of life, the preservation of
the historical, cultural and artistic roots of gio; and its inhabitants. As such, they are
an essential value, the protection and promotiowlath are incumbent on the public
authorities (seSCEA Ferme de Fresnoycited aboveDebelianovi v. Bulgaria
no. 61951/00, § 54, 29 March 2007; afakaciglu v. Turkey{GC], no. 2334/03, § 54,
ECHR 2009-...). In this connection the Court reterthe Convention for the Protection
of the Architectural Heritage of Europe, which sets tangible measures, specifically
with regard to the architectural heritage (seegrafzh 31 above).

(b) Proportionality of theinterference

65. Any interference with the right to the peatefmjoyment of possessions must
achieve a “fair balance” between the demands ofytreeral interest of the community
and the requirements of the protection of the inldial's fundamental rights (see,
among other authoritie§porrong and Lonnroth v. Swed&t8 September 1982, § 69,
Series A no. 52). In particular, there must beasoaable relationship of proportionality
between the means employed and the aim soughtreabsed by any measures applied
by the State, including measures depriving a pecsdms of her possessions. In each
case involving the alleged violation of that Aridhe Court must, therefore, ascertain
whether by reason of the State's action or inadtienperson concerned had to bear a
disproportionate and excessive burden (see, amotigst authoritiesThe former King



of Greece and Others v. Gred€C], no. 25701/94, 88 89-90, ECHR 2000-
XII; Sporrong and Lonnroth cited above, 8 73roniowski v. PolandGC], no.
31443/96, 8§ 150, ECHR 2004-V; addhn and Others v. Germaf$C], nos.
46720/99, 72203/01 and 72552/01, § 93, ECHR 2005-VI

66. In assessing compliance with Article 1 of Beol No. 1, the Court must make
an overall examination of the various interestsigsue, bearing in mind that the
Convention is intended to safeguard rights that“practical and effective”. It must
look behind appearances and investigate the e=aldf the situation complained of.
That assessment may involve not only the relevamipensation terms — if the situation
Is akin to the taking of property — but also thenahact of the parties, including the
means employed by the State and their implementatio that context, it should be
stressed that uncertainty — be it legislative, adltiative or arising from practices
applied by the authorities — is a factor to be tak#o account in assessing the State's
conduct. Indeed, where an issue in the generaksités at stake, it is incumbent on the
public authorities to act in good time, in an ajrate and consistent manner
(sedeyeler v. ItalfGC], no. 33202/96, § 88 110 fine, 114 and 12(n fine, ECHR
2000-1; Sovtransavto Holding v. Ukraineno. 48553/99, 88 97-98, ECHR 2002-
VII; Broniowskj cited above, § 151; arRlechanow v. Polandcho. 22279/04, § 102, 7
July 2009).

67. With particular reference to the control o€ thse of property and therefore
interference with proprietary rights, the State Aagide margin of discretion as to what
Is “in accordance with the general interest”, maiarly where environmental and
cultural heritage issues are concerned (segatis mutandiBeyeler v. ItalyjGC],
cited above, § 11Xozaciglu v. Turke){GC], cited above, § 53; andldiz and
Othersv. Turkey (dec.), no. 37959/04, 12 January 20M9reover it must not be
assumed that every listing of property after itschase by an individual amounts to a
violation of the third rule of Article 1 of Prototblo. 1, or that once a property is listed
the owner is invariably entitled to some form ofmpensation (seeputatis mutandis
J.A. Pye (Oxford) Ltd and J.A. Pye (Oxford) Landi M the United Kingdom [GC], no.
44302/02, §8 79, ECHR 2007-X; abepalle v. FrancdGC], no. 34044/02, § 91,
ECHR 2010-...). Property, including privately owngdoperty, has also a social
function which, given the appropriate circumstancesst be put into the equation to
determine whether the “fair balance” has been ktioetween the demands of the
general interest of the community and the individuandamental rights. Consideration
must be given in particular to whether the applican acquiring the property, knew or
should have reasonably known about the restrictoonghe property or about possible
future restrictions (seallan Jacobsson v. Sweden (no, 2% October 1989, 88 60-61,
Series A no. 163.4cz v. Polanddec.), no. 22665/02, 23 June 2009), the existehce
legitimate expectations with respect to the usthefproperty or acceptance of the risk
on purchase (sd&edin v. Sweden (no. 118 February 1991, § 54, Series A no. 192),
the extent to which the restriction prevented ush® property (seKatte Klitsche de la
Grange v. Italy 27 October 1994, § 46, Series A no. 295BEA Ferme de Fresnoy v.
France(dec.), cited above), and the possibility of chadieg the necessity of the
restriction (se@hocas v. France23 April 1996, 8§ 60Reports of Judgments and
Decisions1996-II; Papastavrou and Others v. Greece, no/2/83, § 37, ECHR 2003-
V).



68. The Government placed emphasis on the fatthibaapplicants had been aware
that they had bought a former Jewish cemetery &iadl ¢ven at the time of the
transaction they had known that they would not e & build on the plot. However,
on the basis of the material in its possessionCiigrt stresses that the authorities took
a formal decision to close the cemetery in 197®s8quently, the plot was classified as
farming land and sold to the applicants on 14 Ndwenil974. The authorities were
aware of the applicants' intention to build a hoaiseé workshop on the property, as the
applicants had expressed their intentions in ttveir requests in 1973. In addition, on
12 September 1973 the authorities issued a prayirdecision specifying the
conditions attaching to the construction of a housethis connection the Court
observes that it is not disputed that the applgdaught farming land with a view to
building a house on it and that the authoritiesaa@ptly did not object to that intention
at the relevant time. The applicants also submitiieat according to the local
development plan in force at the relevant time plmt59 had been designated for rural
housing development; the Government did not coritestt argument. Furthermore, it
emerges from the Koszalin Regional Inspector'sesqto the Mayor of Stawno District
that the authorities considered the applicants agehbought a building plot (see
paragraph 21 above).

69. The Court considers that the main issue ircs® concerns the legal effects on
the status of the applicants' property flowing friimva Regional Inspector's decision of 4
May 1987. On the basis of that decision the appt&aeal property was added to the
register of historic monuments, on the grounds thaewish cemetery had formerly
been located on the plot. That cemetery was orikeofew remnants of Jewish culture
in the Middle Pomerania Region. Subsequently, tlibaities declared that the former
cemetery belonged to the category of monuments hwhiere of particular historic,
scientific or artistic value (see paragraph 19 ayov

70. The 1987 decision resulted in a number ofdarching restrictions on the use of
the property by the applicants, as provided by 1862 Protection of the Cultural
Heritage Act and subsequently the 2003 Protectimh @onservation of Monuments
Act. The applicants were under an obligation tospree the historical monument and
protect it from damage. They were prohibited froarrging out any work on the
monument unless they obtained a permit from thadred Inspector. The Court notes
that since the entire plot at issue was classifiedh historic monument there was no
possibility for the applicants to develop even pairttheir property (contraS8CEA
Ferme de Fresnqycited above). This was confirmed by the KoszaRegional
Inspector in his letter of 26 January 2001 addikdsethe Mayor of Stawno District
(see paragraph 21 above).

71. In order to assess whether a fair balancestvask in the case, the Court needs
to examine what measures counterbalancing theenggeice with the applicants’ right to
the peaceful enjoyment of their possessions wesdadle to the applicants. The Court
considers that in the circumstances of the caset®t fitting measure would have been
expropriation with payment of compensation or ofiea suitable alternative property.

72. The Court notes that the domestic law provide@ particular arrangement with
regard to the expropriation of properties which evésted and which the domestic
authorities considered as monuments of particultui@l significance. In accordance
with sections 33 and 34 of the 1962 ProtectiorhefCultural Heritage Act, which were



in force until 16 November 2003, a monument ofipatar historic, scientific or artistic
value could be acquired by the State if the publierest so required. The expropriation
was to be carried out at the request of the diskliayor or the regional inspector in
accordance with the 1997 Land Administration Adtu3, the expropriation could be
carried out only at the request of the public arities or of their own motion, and the
applicants did not have any formal involvementhattprocedure. The applicants' role
in the process was limited to submitting requestsitiate expropriation proceedings.
These requests had no binding effect on the atig®@and the latter enjoyed complete
discretion in this regard. The above-mentioned rgements were even further
restricted with the entry into force of the Protestand Conservation of Monuments
Act on 17 November 2003, which specified that imaf@e monuments could be
expropriated at the request of a regional inspeotdy where there was a risk of
irreversible damage to the monument. Having re¢authe above, the Court finds that
as the applicants had no right to compel the Statarry out the expropriation, their
positionvis-a-visthe authorities was clearly disadvantageous.

73. The first request to expropriate the applisaptoperty made by the Regional
Inspector of Historic Monuments in 1992 producedresult. During the period falling
within the Court's temporal jurisdiction, in 200detRegional Inspector requested the
Mayor of Stawno to expropriate the applicants' prby apparently to no avail (see
paragraph 21 above). In 2003, following the unsssfté negotiations on the exchange
of plots, the Mayor of Stawno District informed tiegional Inspector of Historic
Monuments that expropriation proceedings could risituted on condition that the
Regional Inspector could secure a subsidy for pogbose. The district Mayor declared
that he did not have sufficient funds to pay conga¢ion to the applicants and
therefore, for practical reasons, decided not &titute expropriation proceedings. In
this connection the Court reiterates that a lackuafls cannot justify the authorities’
failure to remedy the applicants' situation (seatatis mutandisProdan v. Moldova
no. 49806/99, § 61, ECHR 2004-III (extrad®&)rdov v. Russia (no. 2no. 33509/04, §
70, ECHR 2009-...; andolariscy v. Polandno. 21700/02, 8 75, 7 July 2009).

74. The Court reiterates that the genuine, effeatxercise of the right protected by
Article 1 of Protocol No. 1 does not depend memraiythe State's duty not to interfere,
but may give rise to positive obligations ($eeeryildiz v. TurkefGC], no. 48939/99,

§ 134, ECHR 2004-XIlIBroniowskj cited above, § 143; armlechanow v. Poland
cited above, 8 99). Such positive obligations mawaié the taking of measures
necessary to protect the right to property, padity where there is a direct link
between the measures an applicant may legitimatedgct from the authorities and his
effective enjoyment of his possessions, even iresdavolving litigation between
private entities. This means, in particular, thigt&s are under an obligation to provide
a judicial mechanism for settling effectively profyedisputes and to ensure compliance
of those mechanisms with the procedural and matsateguards enshrined in the
Convention. This principle applies with all the radiorce when it is the State itself
which is in dispute with an individual (s@é@heuser-Busch Inccited above, § 83,
andPlechanow v. Polanctited above, § 99).

75. In the context of restrictions on the develepmof land resulting from a
development plan, the availability of a claim tovéahe property purchased by the
authorities is a relevant factor to consider (BhRecas v. Francecited above, § 60). In



the present case, the domestic law did not proaigeocedure by which the applicants
could assert before a judicial body their claim fxpropriation and require the
authorities to purchase their property (segatis mutandisSkibriscy v. Polandcited
above, 88 34-39 and 94-95, 14 November 2006, commerowners who were
threatened with expropriation of their propertyaatundetermined point in the future).
Consequently, the Court finds that the applicanesewdeprived of any means of
compelling the State authorities to expropriatertheoperty (seeémmobiliare Saffi v.
Italy [GC], no. 22774/93, 8§ 56, ECHR 1999-V). In theesssnent of the proportionality
of the measures complained of, the lack of suchraxgaure weighs considerably
against the authorities.

76. The Court observes that the expropriation gutace was regulated by the 1985
Land Administration and Expropriation Act and sufpsently by the 1997 Land
Administration Act which came into force on 1 Janyub998. Section 114 of the 1997
Land Administration Act stipulated that the institun of expropriation proceedings
should be preceded by negotiations on acquisitibrthe property by agreement
between the State and the owner. In the framewbttkose negotiations the State could
propose an alternative property to the owner.

77. In this connection, the Court observes that dbplicants' first request to be
provided with an alternative plot was made in 189%he Head of the Koszalin District
Office, the authority competent in the matter & mhaterial time. However, the request
was to no avail. In 2002 the applicants expresient willingness to resolve the matter
by means of an exchange of land. In 2003, seekingesolve the situation, the
authorities twice offered the applicants an alteweaproperty. However, the applicants
refused both offers, considering that the plots dmt match their expectations.
Specifically, in respect of the first plot the apphts argued that it did not correspond
to the value of their property and consisted ofdeand swamps. The Court notes the
applicants' argument that the Government did novige a valuation of their property
or the two alternative properties. It does appkat ho such valuation was provided by
the Mayor of Stawno District, the competent auttyoin the matter of expropriation, an
omission which arguably prevented the applicamdsfmaking an objective assessment
of the offers. Furthermore, the Court notes thatdbmestic law did not compel them to
accept an offer of alternative property even mhatched in value the original plot.

78. More generally, the Court observes that in the ew#na dispute as to the
suitability of a property offeredn lieu by the authorities in the framework of pre-
expropriation negotiationsa procedural mechanism should have been available
to resolve such dispute, and thus to ensure tlfat dalance was struck between the
competing interests (semutatis mutandidHutten-Czapska v. PolarffGC], no.
35014/97, § 221, ECHR 2006-VIIl where the Courtegbthe lack of any procedure or
statutory mechanism enabling landlords to mitigateompensate for losses incurred in
connection with the maintenance or repairs of prypdn those circumstances, the
Court considers that the applicants could not Heeen blamed for refusing both offers,
as it appears that they had no guarantee that ihrests would be sufficiently
protected. Having regard to the above, the Coundsfithat the Government's objection
as to the exhaustion of domestic remedies on thangr of the applicants' refusal to
accept the alternative plots should be rejected.



79. Furthermore, the Court observes that thefaremce with the applicants' right to
the peaceful enjoyment of their possessions bega# May 1987 and has apparently
persisted to the present day. The considerablgHewfgtime for which the applicants
have had to put up with the interference at issu@nother element in the Court's
assessment of the proportionality of the measumsptained of. In addition, the
applicants' situation was compounded by the sthtmoertainty in which they found
themselves, in view of the continued impossibilidly developing their property or
having it expropriated.

80. Having regard to all the foregoing factorge @ourt finds that the fair balance
between the demands of the general interest ofdhemunity and the requirements of
the protection of the right of property was upsed #hat the applicants had to bear an
excessive burden.

There has accordingly been a violation of Articleofl Protocol No. 1 to the
Convention.

[I. APPLICATION OF ARTICLE 41 OF THE CONVENTION

81. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols thereto, and if
the internal law of the High Contracting Party cemed allows only partial reparation to be made,
the Court shall, if necessary, afford just satifercto the injured party.”

A. Damage

82. With regard to pecuniary damage, the applgcatdimed 10,000 Polish zlotys
(PLN) per year since 1987, the year in which ththauties had decided to list their
property in the register of monuments (in total P80 PLN). The estimated amount
consisted of possible benefits that could have lmdxained from the property if it had
been turned into a locksmith's workshop as theiegmis had originally intended.
Currently, in view of their age, further benefitsuéd have been obtained from leasing
the land or using the property for residential jpses.

83. The applicants also claimed 100,000 PLN impees of non-pecuniary damage
on account of the distress they had suffered becatithe consideration of their case
over many years. In this regard they referred &ir thdvanced age, their loss of trust in
the authorities and the absence of effective pnaesdin their case.

84. The Government, having argued that the apgbtaomplaints were manifestly
ill-founded or, alternatively, that there had beenviolation, submitted that their claims
in respect of both heads of damage were irrelevant.

85. In the circumstances of the case and haviggrdeto the parties' submissions,
the Court considers that the question of the agptin of Article 41 of the Convention
as regards pecuniary and non-pecuniary damaget ieady for decision and reserves
it, due regard being had to the possibility thatagmneement between the respondent
State and the applicants may be reached (Rulel7&f $he Rules of Court).

B. Costsand expenses



86. The applicants were paid EUR 850 in legalsidhe Council of Europe. They
did not file a claim for costs and expenses.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Joinsto the merits the Government's preliminary obgettiegarding the applicants'
refusal to accept alternative plots atetlaresthe complaint under Article 1 of
Protocol No. 1 to the Convention admissible;

2. Holdsthat there has been a violation of Article 1 aftBcol No. 1 to the Convention
anddismisseshe above-mentioned objection;

3. Holdsthat as far as any pecuniary and non-pecuniaryagams concerned, the
guestion of the application of Article 41 is noady for decision and accordingly,
(a) reserveghe said question;
(b) invitesthe Government and the applicants to submit, wisix months from the
date on which the judgment becomes final in acaudawvith Article 44 § 2 of the
Convention, their written observations on the mradted, in particular, to notify the
Court of any agreement that they may reach;
(c) reserveghe further procedure antlegatedo the President of the Chamber the
power to fix the same if need be.

Done in English, and notified in writing on 29 Mhar2011, pursuant to Rule 77 88 2
and 3 of the Rules of Court.

Fata Araci Nicolas Bratza
Deputy Registrar President
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