BRENNAN CJ,

DAWSON, TOOHEY, GAUDRON, McHUGH, GUMMOW AND KIRBY J

Matter No B8 of 1996

THE €@ WIK = PEOPLES APPELLANTS

AND

THE STATE OF QUEENSLAND & ORS RESPONDENTS

Matter No B9 of 1996

THE THAYORRE PEOPLE APPELLANTS

AND

THE STATE OF QUEENSLAND & ORS RESPONDENTS
ORDER

1. Each appeal allowed in part.

2. Set aside the answers given by Drummond J tsti@uelB(b), (c) and (d)
and Question 1C(b), (c) and (d). Affirm the ansvwggven by Drummond J to
Question 1C(a), Question 4 and Question 5.

3. Answer Questions 1B, 1C, 4 and 5 as follows:
Question 1B

" If at any material time Aboriginal title or posssory title existed in respect
of the land demised under the pastoral lease ipeesof the Holroyd River
Holding a copy of which is attached hereto (padttease):

(a) [not pressed]

(b) does the pastoral lease confer rights to exciipossession on the
grantee?

If the answer to (a) is 'no’ and the answer toigdyes':

(c) does the creation of the pastoral lease thatth@se two characteristics
confer on the grantee rights wholly inconsisterthwine concurrent and



continuing exercise of any rights or interests wmaeight comprise such
Aboriginal title or possessory title of t3 Wik % Peoples and their
predecessors in title which existed before the Neuth
WalesConstitutionAct 1855 (Imp) took effect in the Colony of Newti$ou
Wales?

(d) did the grant of the pastoral lease necessaynguish all incidents of
Aboriginal title or possessory title of i3 Wik % Peoples in respect of the
land demised under the pastoral lease?"

Answer

(b) No.

(c) Does not arise.

(d) Strictly does not arise but is properly ansveeio.
Question 1C

" If at any material time Aboriginal title or posssory title existed in respect
of the land demised under the pastoral leasesspeet of the Mitchellton
Pastoral Holding No 2464 and the Mitchellton Pastdralding No 2540
copies of which are attached hereto (Mitchelltorsteaal Leases):

(a) was either of the Mitchellton Pastoral Leasebjsct to a reservation in
favour of the Thayorre People and their predecessotisle of any rights or
interests which might comprise such Aboriginaétil possessory title which
existed before the New South WalesmstitutionAct 1855 (Imp) took effect in
the Colony of New South Wales?

(b) did either of the Mitchellton Pastoral Leasesfer rights to exclusive
possession on the grantee?

If the answer to (a) is 'no’ and the answer toighyes':

(c) does the creation of the Mitchellton Pastorah&es that had these two
characteristics confer on the grantee rights whatlyonsistent with the
concurrent and continuing exercise of any rightsnderests which might
comprise such Aboriginal title or possessory titfehe Thayorre People and
their predecessors in title which existed befoeeNew South
WalesConstitutionAct 1855 (Imp) took effect in the Colony of Newtisou
Wales?

(d) did the grant of either of the Mitchellton Pasiid_eases necessarily
extinguish all incidents of Aboriginal title or pessory title of the Thayorre



People in respect of the land demised under eithdreoMitchellton Pastoral
Leases?"

Answer

(a) No.

(b) No.

(c) Does not arise.

(d) Strictly does not arise but is properly ansveeiéo.
Question 4

" May any of the claims in paras 48A to 53, 54 t(@»359 to 61, 61A to 64
and 65 to 68 of the further amended statementairhdbeing claims of
alleged breach of fiduciary duty and failure to aot natural justice] be
maintained against the State of Queensland or Coona@luminium Limited
notwithstanding the enactment of the Comalco Aetnthking of the Comalco
Agreement, the publication in tiueensland Government Gazeife22

March 1958 pursuant to s 5 of the Comalco Act ofpiteelamation that the
agreement authorised by the Comalco Act was mad® @ecember 1957
and the grant of Special Bauxite Mining Lease No 1?"

Answer
No.
Question 5

" May any of the claims in paras 112 to 116, 11724, 122 to 124, 125 to
127,128 to 132, and 141 to 143 of the further athedrstatement of claim
[being claims of alleged breach of fiduciary dutydafailure to accord natural
justice] be maintained against the State of Queattsbr Aluminium
Pechiney Holdings Pty Ltd notwithstanding the enantroéthe Aurukun
Associates Agreement Act 1975, the making of thekAordssociates
Agreement, the publication in tiiueensland Government Gazeiféhe
proclamation of the making of the agreement purst@mthe Act and the
grant of Special Bauxite Mining Lease No 97"

Answer

No.



4. The respondents who opposed the orders sougélaition to Question
1B(b), (c) and (d) pay the costs of the proceedingsis Court of the™
Wik = Peoples relating to that question.

5. The respondents who opposed the orders soughlaition to Question
1C(b), (c) and (d) pay the costs of the proceedingdhis

Court of the Thayorre People and Wik = Peoples relating to that
guestion. The Thayorre People pay the costs ofribeepdings in this Court
of the respondents relating to Question 1C(a).

6. The&@ Wik = Peoples pay the respondents' costs of the proageirthis
Court relating to Questions 4 and 5.

7. Remit the matters to the Federal Court with respethe costs of the
proceedings before Drummond J or otherwise in @art.

23 December 1996
On appeal from the Federal Court of Australia.
Representation:

W Sofronoff, QC, with R W Blowes and G C Newton fbe appellants in
B8/96 and for the nineteenth respondents in Bargdr(icted by Ebsworth &
Ebsworth)

M H Byers, QC, with J W Greenwood, QC, G E Hiley, @&l P M
McDermott for the appellants in B9/96 and for timeteenth respondents in
B8/96 (instructed by Bottoms English)

P A Keane, QC, Solicitor-General for the State agénsland, with G J
Gibson, QC, G J Koppenol and D A Mullins for thesfiand third respondents
in each matter (instructed by B T Dunphy, Crown Gar for the State of
Queensland)

G Griffith, QC, Solicitor-General for the Commonvthawith D J McGill,
SC and M A Perry for the second respondent in ezatter (instructed by the
Australian Government Solicitor)

H B Fraser, QC, with P L O'Shea and J K Bond forftheth respondent in
each matter (instructed by Blake Dawson Waldron)

G A Thompson for the fifth respondent in each mditestructed by

Feez Ruthning)



No appearance for the sixth respondent

G M G Mcintyre for the seventh respondent in eaeltt@n (instructed by S M
Coates)

P J Favell for the eighth respondent in each métistructed by Farrellys)

D J S Jackson, QC, with J D McKenna for the ninthwtelfth respondents
and the fourteenth to eighteenth respondents in eedter (instructed by
Corrs Chambers Westgarth)

S L Doyle, SC for the thirteenth respondent in aaeltter (instructed by
Clayton Utz)

|nterveners:

D Graham, QC, Solicitor-General for the State aftdfiia, with M Sloss
intervening on behalf of the Attorney-General foe State of Victoria
(instructed by R C Beazley, Victorian Governmenticior)

R J Meadows, QC, Solicitor-General for the StatéVektern Australia, with
C A Wheeler, QC and K M Pettit intervening on béloéthe Attorney-
General for the State of Western Australia (ingeddy P A Panegyres,
Crown Solicitor for Western Australia)

B M Selway, QC, Solicitor-General for the StateéSoluth Australia, with E E
David intervening on behalf of the Attorney-Gendaalthe State of South
Australia (instructed by M D Walter, Crown Soliaitor South Australia)

D M J Bennett, QC, with R J Webb intervening ondiebf the Attorney-
General for the Northern Territory (instructed bg ®olicitor for the Northern
Territory)

J L Sher, QC, with B A Keon-Cohen intervening fog thorthern Land
Council and the Central Land Council (instructedBoylidena, Principal
Legal Officer of the Northern Land Council)

G M G Mclntyre intervening on behalf of the KimbeylLand Council, the
Nanga-Ngoona Moora-Joonga Association AboriginalbGration, the
Western Desert Punturkurnuparna Aboriginal Corpamnadnd the
Ngaanyatjarra Land Council (instructed by the DCHald&group)

R H Bartlett intervening on behalf of Ben Ward, ddroby, Jimmy Ward,
Ronnie Carlton, Jeff Janama, Button Jones, BendgaiDodger Carlton, Kim
Aldus, Paddy Carlton, Rita Gerrard, Murphy Simohnel$a Dignari, Joe
Lissadell, Chocolate Thomas and Peter Newry on beh#ie Miriuwung



and Gajerrong People (instructed by the Aborigiregjal Service of Western
Australia)

Notice: This copy of the Court's Reasons for Judgngesubject to formal
revision prior to publication in the CommonwealthALReports.

CATCHWORDS

The“ Wik = Peoples v The State of Queensland & Ors

The Thayorre People v The State of Queensland & Ors

Aborigines - Native Title- Grant of pastoral leapessuant td.and Act1910
(Q) andLand Act1962 (Q) - History of pastoral tenures and dispo$al
Crown land considered - Whether leases confergddgito exclusive
possession - Application of principles of statutoonstruction - Whether
legislative intention to confer possession to esicln of holders of native title
rights - Rights and obligations of pastoral lesséstermined by reference to
the language of the statute authorising the gnaditterms of the grant - Grant
for "pastoral purposes only" - Whether grant oftpead lease necessarily
extinguished all incidents of Aboriginal title - \Mtmer clear and plain
intention to extinguish exists - Inconsistency afive title rights and rights
conferred on pastoral lessees - Whether grantencese of the rights may
operate to extinguish - Whether reversion to th@en@r- Whether reversion
inconsistent with continued existence of native tilghts - Effect of non-
entry into possession of lease.

Aborigines - Native title - State legislation autisong making of agreement -
Agreement to have statutory force - Agreement liag for the grant of
mining leases - Statutory construction - Whetheaillehge to validity of
agreement contrary to plain intention of the leagish - Whether relief
available for alleged breaches in execution of exguient - "authorise”.

Land Act1910 (Q).
Land Act1962 (Q).
Aurukun Associates Agreement AB75 (Q).

Commonwealth Aluminium Corporation Pty Limited AgreetrAct1957(Q).

BRENNAN CJ

1. Introduction .. 1-5



2. The content of the pastoral leases .. 5-8

3. The rights of a lessee under the pastoral lea8e33

4. Inconsistency between a lessee's rights and the
continued right to enjoy native title .. 24-29

5. The nature of the Crown's reversion .. 29-35

6. Temporary suspension of native title .. 35-37

7. The claims for equitable relief .. 37-39

8. Claims against Comalco, Pechiney and Queenslaitd42
1. Introduction

In proceedings brought in the Federal Court4/ik = Peoples and the
Thayorre People claim to be the holders of natile diver certain areas of
land in Queensland. Those areas include or cooiSiahd known as the
Holroyd River Holding and the Mitchellton Pastoka&lases. In 1915 and
1919, pastoral leases had been granted by the Goomen-Aboriginal
lessees over the Mitchellton Pastoral Leases pursoidhe Land Acl910

(Q) ("the 1910 Act"). In 1945, under the same Apiatoral lease had been
granted by the Crown to non-Aboriginal lessees giveHolroyd River
Holding. In 1973, another pastoral lease had beanted over the same area
underThe Land Acl962-1974 (Q) ("the 1962 AcfY)]. Theé@ Wik =
Peoples claim that their native title was notreggiished by the granting of
pastoral leases but constitutes "a valid and eeédrie interest in the land co-
existing with the interests of the lessees undePtstoral Leases and
exercisable at all times during the continuatiothef Pastoral Leases". The
Thayorre People, who were joined as respondente<@ Wik = Peoples'
application filed a cross-claim seeking, inter aiaclarations that:

"On their proper construction and in the eventscWhiappened the leases
which the Crown granted over the Mitchellton Holglim] 1915 and again
[in] 1919 allowed the co-existence of use for padtpurposes only by the
lessees with use for the purposes of aboriginalliij the Thayorre people;

Any reversion held by the Crown in respect of thichkllton leases was held
in trust for the Thayorre people and the exercisthbyn of their aboriginal
title over the claimed land; [and]



At all times during the terms of the leases whiuh €rown granted over the
Mitchellton Holding ... the Thayorre people wereitted to the unimpaired
enjoyment and exercise of their aboriginal titleothe claimed lands."

Without deciding whether the claimants are the éxdadf native title in
respect of the land that had been leased, Drummaledermined as a
preliminary issup] the effect of the grant of the respective pastedes
upon any native title then subsisting over the ldre&dsubject of the grant of
the pastoral leases. His Honour's decision onighige was expressed in the
answers to two questigi33:

" 1B. If at any material time Aboriginal title oopsessory title existed in
respect of the land demised under the pastorat leagspect of the Holroyd
River Holding a copy of which is attached heretasfpral lease):

(a) is the pastoral lease subject to a reservatifavour of the@@ Wik =
Peoples and their predecessors in title of artytsigr interests which might
comprise such Aboriginal title or possessory titlech existed before the
New South Wale€onstitutionAct 1855 (Imp) took effect in the Colony of
New South Wales?

(b) does the pastoral lease confer rights to ex@ysossession on the
grantee?

If the answer to (a) is 'no' and the answer tagb)es"

(c) does the creation of the pastoral lease thathese two characteristics
confer on the grantee rights wholly inconsisterthwie concurrent and
continuing exercise of any rights or interests \Wwhigght comprise such
Aboriginal title or possessory title of tl3 Wik = Peoples and their
predecessors in title which existed before the [Sewth
WalesConstitutionAct 1855 (Imp) took effect in the Colony of New S
Wales?

(d) did the grant of the pastoral lease necessaxiiyguish all incidents of
Aboriginal title or possessory title of ts Wik = Peoples in respect of the
land demised under the pastoral lease?"

Question 1B was answered as follows:
"as to question 1B(a): No;
as to question 1B(b): Yes;

as to question 1B(c): Yes;



as to question 1B(d): Yes."

" 1C. If at any material time Aboriginal title obgsessory title existed in
respect of the land demised under the pastora¢ddagespect of the
Mitchellton Pastoral Holding No 2464 and the Mitlitoe Pastoral Holding
No 2540 copies of which are attached hereto (MitirePastoral Leases):

(a) was either of the Mitchellton Pastoral Leasdgext to a reservation in
favour of the Thayorre People and their predecsgaditle of any rights or
interests which might comprise such Aboriginaktitk possessory title which
existed before the New South WafesnstitutionAct 1855 (Imp) took effect
in the Colony of New South Wales?

(b) did either of the Mitchellton Pastoral Leasesfeorights to exclusive
possession on the grantee?

If the answer to (a) is 'no' and the answer taghb)es"

(c) does the creation of the Mitchellton Pastoraldes that had these two
characteristics confer on the grantee rights whaltpnsistent with the
concurrent and continuing exercise of any rightstarests which might
comprise such Aboriginal title or possessory tile¢he Thayorre People and
their predecessors in title which existed befoeeNlew South
WalesConstitutionAct 1855 (Imp) took effect in the Colony of New$o
Wales?

(d) did the grant of either of the Mitchellton Rasll Leases necessarily
extinguish all incidents of Aboriginal title or pgessory title of the Thayorre
People in respect of the land demised under etthiére Mitchellton Pastoral
Leases?"

Question 1C was answered as follows:
"as to question 1C(a): No;

as to question 1C(b): Yes - both did;
as to question 1C(c): Yes;

as to question 1C(d): Yes - the grant of the bfdhese leases extinguished
Aboriginal title."

The4@ Wik = Peoples also claim declarations which challengesgiidity of
Special Bauxite Mining Leases which had been grayetthie State to certain
mining companies in purported pursuancé&loé Commonwealth Aluminium
Corporation Pty Limited Agreement AL957(Q) and theAurukun Associates




Agreement Act975 (Q). Two further questions were decided bynimond J
as preliminary issues relating to these claims. guestions and his Honour's
answers were as follows:

"Question 4

May any of the claims in paragraphs 48A to 53,b88(a), 59 to 61, 61A to
64 and 65 to 68 of the Further Amended Stateme@taim [being claims of
alleged breach of fiduciary duty and failure to@dcnatural justice] be
maintained against the State of Queensland or Gadlminium Limited
notwithstanding the enactment of the Comalco Awt,making of the
Comalco Agreement, the publication in the Queenistaaovernment Gazette
of 22 March 1958 pursuant to s 5 of the Comalcodkthe proclamation that
the Agreement authorised by the Comalco Act wasenaedl6 December
1957 and the grant of Special Bauxite Mining Leas€el®

Question 4 is answered: No.

Question 5

May any of the claims in paragraphs 112 to 116,121, 122 to 124, 125
to 127, 128 to 132 and 141 to 143 of the FurtheeAded Statement of Claim
[being claims of alleged breach of fiduciary dutddailure to accord natural
justice] be maintained against the State of Quaadsbr Aluminium

Pechiney Holdings Pty Ltd notwithstanding the enacthof the Aurukun
Associates Agreement Act 1975, the making of theuRun Associates
Agreement, the publication in the Queensland Gavent Gazette of the
proclamation of the making of the Agreement purst@athe Act and the
grant of Special Bauxite Mining Lease No 9?

Question 5 is answered: No."

The4@ Wik = and the Thayorre Peoples appealed to the Fullt@btine
Federal Court. The appeal was removed into thigtGuusuant te 40(1)of
theJudiciary Act1903(Cth). It is convenient first to refer to the issuarising
from the grant of the pastoral leases.

2. The content of the pastoral leases

The first Mitchellton lease, issued under the 19t0iA 1915, was forfeited
for non-payment of rent in 1918. The second leaseied under the 1910 Act
in 1919, was surrendered in 1921. Possession wdakem by the lessees
under either lease. Since 12 January 1922 thehasdbeen reserved for the
benefit of Aborigines or held for and on their biéhghe first Holroyd lease,
issued under the 1910 Act in 1945, was surrendar2él73. The second



lease, issued under the 1962 Act, is for a ter@0ofears from 1 January
1974. None of the leases contained an expresyadieer in favour of
Aboriginal people. The power to issue leases urded®10 Act was vested
in the Governor in Coundgi] by s 6:

" (1) Subiject to this Act, the Governor in Coumiy, in the name of His
Majesty, grant in fee-simple, or demise for a tefrngears, any Crown land
within Queensland.

(2) The grant or lease shall be made subject th segervations and
conditions as are authorised or prescribed byAbior any other Act, and
shall be made in the prescribed form, and beingade shall be valid and
effectual to convey to and vest in the person tharamed the land therein
described for the estate or interest therein stated

(3) The rights of the Crown in gold and other maigrand the reservations
with respect to the same which are to be contamed#l Crown grants and
leases, are declared and prescribedhe Mining on Private Land Act

of 1909.'

(4) In addition to any reservation authorised aspribed by this Act or any
other Act in any grant or lease made after the cenaament of this Act,
there may be reserved for any public purposes,hveheapecified or not, a part
of the land comprised therein of an area to beipécbut without specifying
the part of the land so reserved. And it is hemdglared that all such
reservations in all grants and leases made bdieredammencement of this
Act are valid to all intents and purposes.”

Similar provisions are contained in s 6 of the 1862, except that the sub-
section dealing with the Crown's mineral rightex¢ended to cover the rights
in petroleum declared and prescribed e Petroleum Act$923to 1958 (Q).
"Crown land" was defined by s 4 of the 1910 Acfa®ws:

"All land in Queensland, except land which is, tioe time being -

(a) Lawfully granted or contracted to be grantetessimple by the Crown;
or

(b) Reserved for or dedicated to public purposes; o

(c) Subject to any lease or license lawfully grdriig the Crown: Provided
that land held under an occupation license shalldeened to be Crown land".

An identical definition of the term appeared in sf3he 1962 Act.



The leases issued under the 1910 Act recited thattdpective lessees were
"entitled to a Lease of the Land described in thee8ale endorsed on these
Presents for the term, and at the yearly rentiiafter mentioned, and with,

under, and subject to the conditions, stipulatio@servations, and provisoes
in the said Act, and hereinafter contained".

In consideration of the premises and the rentCitwevn did "DEMISE AND
LEASE unto the said [lessee] (hereinafter with theiccgssors in title
designated 'the Lessee') and their lawful assighk, BHAAT portion of Land
situated in [name of district] ... to hold unto tbessee and their lawful
assigns, for pastoral purposes only, for and dutiegerm of [number of
years] ... subject to the conditions and provisodzart I, Division | of the
said Act, and to all other rights, powers, privésgterms, conditions,
provisions, exceptions, restrictions, reservatians, provisoes referred to ...
in ... the said Act, andheMining on Private Land Aadf 1909". In addition
to the reservations ifihe Mining on Private Land Adhe second Mitchellton
lease included reservations undéePetroleum Acbf 1915. Both Holroyd
leases included reservations un@ibePetroleum Acbf 1923 (as amended)
and the second Holroyd lease included reservatiodsr theMining
Act1968-1974.

The second Holroyd lease is not expressed to beetitifor pastoral purposes
only" but otherwise is in similar terms althouglagied under the 1962 Act. It
contains further express conditions requiring gssées to erect a manager's
residence and effect other improvements on the (iactlding fencing the
land) within 5 years. Although question 1B reldt®she operation and effect
of the second Holroyd lease, the land title histaripoth of the parcels of land
in question in these proceedings must take acarfuithe operation and effect
of the leases issued under the 1910 Act. For raaban will appear, it is not
necessary to examine the effect of the 1962 Acttlh@decond Holroyd lease
issued under that Act upon native title. It is midint to note that, in all
material respects, the operation and effect oveatie (if any then
subsisted) of the pastoral lease issued underd®2 Act would be the same
as the operation and effect on native title ofgghstoral leases issued under
the 1910 Act. Hereatfter, the references to padicsgctions are to the
sections in the 1910 Act.

Each lease contained reservations with respecet@tbwn's mineral rights
and a reservatigg] in these terms:

"WE DO FURTHER RESERVE the right of any person duly atified in
that behalf by the Governor of Our said State i at all times to go
upon the said Land, or any part thereof, for anyppse whatsoever, or to
make any survey, inspection, or examination ofstmae."



The leases under the 1910 Act were issued "pursodart Ill, Division I" of
that Act and were expressed to be subject to 'theitons and provisoes of
Part I, Division I". That Division provided fohe Minister by notification to
declare any Crown land to be open for pastorakleasl to specify "the areas
to be leased, the term of the lease ... and theezrsquare mile during the
term'[6]. Applications for a pastoral lease were lodgedh\aitand agent and,
when issued to a successful applicant, commenaeth®quarter day next
ensuing after the date of acceptance of his apg@icé/]. The term of a lease
was divided into 10-year periods, the rent for gasiafter the first being fixed
by the Land Couf8]. Every lease was subject to the condition thatldesee
shall, during the term, pay an annual rent at #te for the time being
prescribed[9].

The submissions on behalf of té®Wik = Peoples (th4@ Wik =
submission) and the Thayorre People (the Thayobmssion) are directed
to establishing two basic points: that the pastesdees did not acquire a
right to exclusive possession of the land the silgkthe leases and, even if
they did, it is not the right to exclusive possesghat extinguished native
title but only the exercise of that right to exaduthe holders of native title.
These basic points were supplemented by two subgigiguments, namely,
that native title was not extinguished but mereigpended during the term of
a lease and that the Crown held any reversiorfidsi@ary for the holders of
native title. In addition submissions were madecsjeto the claims made
against the mining companies.

The submissions made by t&®Wik = and Thayorre Peoples were
supported by some respondents and opposed by odtleare to intervene
was granted without objection to the States of Miet Western Australia and
South Australia, the Northern Territory and (thignigean exceptional case) to
certain Aboriginal Land Councils and representatiesertain other
Aboriginal Peoples. The principal issues in theeoasre raised by th

Wik = and Thayorre Peoples on the one hand and by #te &t
Queensland on the other. These issues were addi®sséter parties and
interveners but it will be convenient to refer dlyi¢o those parties'
submissions as the source of the submissions ifollegving discussion.

3. The rights of a lessee under the pastoral leases

The4@ Wik = and Thayorre submissions first point to the magtstof the
area of the land the subject of the leases am@acity to permit concurrent
use by Aboriginal inhabitants and pastoral lesssdadications that the
lessees were not intended to acquire a right tegssson exclusive of the
Aboriginal inhabitants. The Holroyd River Holding sv&,119 square miles in
area; the Mitchellton Lease was 535 square milesan. If the granting of the
leases were intended to exclude the Aboriginalbitaats who had been the



traditional inhabitants of these areas, it is sutamithat the granting of the
leases would have been "truly barbarian", for therginal inhabitants
would thereby have become trespassers on theitidrzal land.

The quoted phrase is taken from my judgmemilabo v Queensland [No
2][10] (hereafteMabo [No 2] where it was used in reference to a possible
construction of a statutory provisidri] which made it an offence for a
person to be found in occupation of Crown land,b®ihg a lessee or
licensee. To construe such a provision as applyfgpbriginal inhabitants
would have left them practically without anywhemnehe country to live and,
on that account, would have been "truly barbaridahe term "person” in the
statute was read down so as not to include trawditidboriginal occupiers.
The question that arises as to the operation oftora lease is different. That
guestion is whether the pastoral lessee acquingiato exclusive possession
of the area of land the subject of the lease dfastoral lessee acquires a
right to exclusive possession, it does not follbattthe Aboriginal inhabitants
are necessarily turned into trespassers. It wooiddbe an offence to be found
in occupation of land subject to a pastoral leAsgastoral lessee, who took
no steps during the term of the lease to excludsvknAboriginal inhabitants
from the leased land, must be taken to have coed¢attheir presence on the
land. But if, in exercise of a right to exclusivesgession, the Aboriginal
inhabitants were excluded by the lessee, the arduwgould be an example of
events referred to iMabo [No 2]12]: "Aborigines were dispossessed of their
land parcel by parcel, to make way for expandirigrial settlemen{13].

That was the consequence of the exercise of therCsg@ewer to confer on
the colonial settlers an authority or purportechatity to exclude Aboriginal
inhabitants from the parcels of land granted tostilers by the Crown. But
the adversely discriminatory treatment sufferedhgyholders of native title is
not now in issue; what is in issue is the lega@fbf the Crown's grant of
pastoral leases over land that was or might haga the subject of native
title.

The construction of the 1910 Act or the effect tdase issued under Pt I
Div | of that Act is not to be ascertained by refeze to whether a pastoral
lessee in fact excluded Aboriginal inhabitants friwa land. It must be
ascertained by reference to the language usea iAdhand reflected in the
instrument of lease. If, on its true constructiamastoral lease under the Act
conferred on the lessee a right to exclusive pesgsgsthat right is not to be
qualified by the presence on the leased land ofr#tktional Aboriginal
inhabitants at the time when the lease was graotég their continued
presence thereon after the lease was granted.

A number of arguments were put that the 1910 Adtthe leases granted
thereunder did not confer exclusive possessiomerCtown lessees. First,
the4® Wik = submission contends that the statutory procedaureefnoving



persons in unlawful occupation of a pastoral lesdw®ved that the person in
or entitled to possession of the leased land wathedessee but the Crown.
And, if that be so, the lease must be construetasore than a licence.
Section 204 of the 1910 Act read as follows:

" Any Commissioner or officer authorised in thahbH by the Minister who
has reason to believe that any person is in unlavztupation of any Crown
land or any reserve, or is in possession of any@idand under colour of any
lease or license that has become forfeited, mayernakplaint before
justices, who shall hear and determine the mattarsummary way, and, on
being satisfied of the truth of the complaint, sisdue their warrant,
addressed to the Commissioner or to such authooifiedr or to any police
constable, requiring him forthwith to remove suehgon from such land, and
to take possession of the same on behalf of thevGrand the person to
whom the warrant is addressed shall forthwith cireysame into execution.

A lessee or his manager or a licensee of any laomd the Crown may in like
manner make a complaint against any person in dalaecupation of any
part of the land comprised in the lease or liceard,the like proceedings
shall thereupon be had."

The successor to s 204 of the 1910 Act, namely308te 1962 Act,
extended the range of applicants for a warrantemsees and persons
"purchasing any land from the Crown". A personither of these categories
may not have a right to exclusive possession.

These sections are drafted without much recognatfdhe different interests
of the Crown, Crown lessees and licensees and asech, but the purpose of
these provisions is clear enough. It is not totegguerson in possession, for
the person to be removed might not have been isgssgn but merely in
"unlawful occupation”. The purpose is to procurerémoval of a person who
has no right to remain on the land. The takingasfgession under the warrant
was the step which restored to the applicant gheyull enjoyment of the
party's interest that had been impaired by thegmass of the person removed.
Absent this statutory procedure, a pastoral lessakl secure the ejectment of
a person having no right to be or to remain orlahd only by bringing civil
proceedings in the Supreme CLd. Thed® Wik = submission says that
“"the like proceedings" to be had on an applicatipm person in one of the
categories mentioned in the last paragraph of sxgfidd lead to the issue of
a warrant "to take possession ... on behalf oCiwevn". Therefore, so the
argument runs, the Crown must be the party in gssse. That would be a
bizarre construction.

The section assumes that a person may be in passessler colour of a
forfeited lease or licence. If a forfeited leasdi@@nce can create a colour of



possession, an existing pastoral lease must be tdke the purpose of the
section at least - to confer a right to posses#\on, if a lessee who applies
for a warrant is in possession, it could not haeerbintended that the issue of
a warrant should result in the lessee's dispossesBne "like proceedings"
must mean that the warrant of removal issues iauawef the applicant for the
warrant who has demonstrated his title to relighmsame way as it issues in
favour of the Crown when an application is mad@bgn behalf of the
Crown. A provision corresponding with the last ppegoh of s 204 was
introduced in a statutory predecessor of s 2086915], perhaps to avoid
the necessity for litigation between adjoining laoldiers in the Supreme
Court as had occurred McGavin v McMastein the year before. There is no
substance in the submission based on s 204.

Next, both the&® Wik = and the Thayorre submissions placed some reliance
on the reservation in the lease of the Crown'd tiglhominate any person to
enter upon the land for any purpose and at anyttns@ow that the pastoral
lessee did not acquire a right to exclusive posses$hat reservation,
together with certain statutory provisi¢ib8] authorising access to land the
subject of a pastoral lease and the restrictioogoldy the leases (other than
the second Holroyd lease) on the use of the lamdgdistoral purposes only",
are said to negative a legislative intention tofeoa right to exclusive
possession on the pastoral lessees. The reseratidrgm implying that the
lease did not confer a right to exclusive possessmplies that, without the
reservation, the lessee would have been entitlegftise entry to any
persoiil7]. The reservation was not a reservation from thetgrga third
party interest in the land but a reservation toGleeernor in Council of a
power to authorise a third party to enter. Simylathe statutory provisions
conferred authority to enter on leased land wheh smtry would otherwise
have been in breach of the rights of the lessed.thAa restriction on use of
the land was consistent with a lessee's right tdusike possession.

In Goldsworthy Mining Ltd v Federal Commissioner of dtex[18], a
dredging lease issued under tiand Act1933-1965 (WA) over a portion of
the seabed contained several reservations whitiicted the use to which the
demised premises could be put by the lessees, thedrttie Crown and others
to use any part of the demised premises for navigaand imposed on the
lessees obligations of an important kind (includmegsenting to the grant of
easements or rights over the demised premisesprMbkeld that those
provisions were consistent with the lessees' tiglkixclusive possession.
"Indeed", his Honour sa|iil9], "the provisions assume the existence of that
right". And, inGlenwood Lumber Company v Philljg€], the Privy Council
said:

"If the effect of the instrument is to give the vt an exclusive right of
occupation of the land, though subject to certagervations or to a restriction



of the purposes for which it may be used, it ilaim a demise of the land
itself."

If, as a matter of construction, it is right to ¢hohat the right to exclusive
possession was conferred on a pastoral lessestatiugory provisions that
authorised entry onto leased land for a varietyusposes were qualifications
of that right but they did not destroy it. They mgienited the enjoyment of
that right to the extent that the particular seafutescribed. For example, s
205 which authorised the depasturing of stock attem sheep along stock
routes traversing pastoral leases was simply wipairported to be: a
statutory exception to the right which, as an ieaidof the right to exclusive
possession, the lessee would otherwise have hadhode the stock and the
persons driving the stofXl].

However, there are certain statutory provisionsciaiuthorised the
suspension or termination of a lessee's right ttuske possession. The
clearest example was the statutory power to regammarticular purposes a
portion of land subject to a pastoral lease. Tloatgy, contained in Pt VI Div
VI of the 1910 Act, did not deny that the land mesd was in the exclusive
possession of the lessee prior to the resumptinother example is found
in ThePetroleum Acbfl923 (Q). Assuming the power to grant a petroleum
lease under that Act extended to the grant of @ieetm lease over "private
land" (which included pastoral leaseh¢8), it may be that the petroleum
lease conferred a right to exclusive possessiah@petroleum lessee that
suspended the right to exclusive possession othemxercisable by a
pastoral less¢23]. But that is not to say that the pastoral lessetEsest in
land the subject of a pastoral lease was altergtdoynere existence of a
power to grant a petroleum (or other mining) leaser the same land. The
problems of mining leases over land already leagetie Crown arise
precisely because the Crown has already dispostd déasehold estate in
the land.

It remains a question of construction whether aqraklease issued pursuant
to Pt Il Div | of the 1910 Act confers on the lessa right to exclusive
possession. That question is to be determined byamte to the terms of the
lease and of the Act under which it was issue. ribt a necessary
consequence of the description of the instrumessised pursuant to Pt 11l Div
| of the 1910 Act as leases that they conferradtd of exclusive possession
on the lessee. The question whether the lesseaseta@ right to exclusive
possession does not depend on what the partiesi ¢h# instrument except in
so far as their description of the instrument iaths the rights which it
confers. As the Privy Council observeddtenwood Lumber Company v
Phillips[24], it is not a question of words but of substanceusT their
Lordships held ifD'Keefe v Malon@5] that an exclusive and transferable
licence to occupy land for a defined period isrutht a lease. Conversely, a



true lease confers on the lessee a right to exelymissession, albeit that right
might be subject to particular reservations or pioad26]. In Radaich v
Smitj27] Windeyer J said:

"Whether the transaction creates a lease or ackcdapends upon intention,
only in the sense that it depends upon the nafuteeaight which the parties
intend the person entering upon the land shall iavelation to the land.
When they have put their transaction in writingstimtention is to be
ascertained by seeing whatt,accordance with ordinary principles of
interpretation are the rights that the instrument creates.dé#rights be the
rights of a tenant, it does not avail either paotgay that a tenancy was not
intended. And conversely if a man be given onlyrtbkts of a licensee, it
does not matter that he be called a tenant; hédsrassee. What then is the
fundamental right which a tenant has that distiglges his position from that
of a licensee? It ian interest in landas distinct from a personal permission to
enter the land and use it for some stipulated meo purposes. And how is
it to be ascertained whether such an interesnia leas been given? By seeing
whether the grantee was givetegal right of exclusive possessiohthe land
for a term or from year to year or for a life ards. If he was, he is a tenant.
And he cannot be other than a tenant, becauseakbright of exclusive
possession is a tenancy and the creation of stightas a demise. To say
that a man who has, by agreement with a landlorigjh# of exclusive
possession of land for a term is not a tenantiplyi to contradict the first
proposition by the second.” (Some emphasis added.)

Although it is the substance of the rights confémad not the description of
the instrument conferring them which is the ultienetuchstone for
determining whether a lease has been grantedydin®aoy rules of
interpretation require that, in the absence of@myrary indication, the use in
a statute of a term that has acquired a techragal Imeaning is taken prima
facie to bear that meanif&8]. Under the 1910 Act, the power to grant a
pastoral lease was a power to "demise for a teryeafs{29]; a "lease" was
declared to be effectual to vest "the estate erast therein state@0]; a
pastoral lease was granted for a §@hhcommencing on a quarter dag] in
respect of a specified area of |§8@l; there was an obligation to pay the
ren{34]; provision was made for a "surrender"” of a |€asand for
forfeiturg36] and, on forfeiture, the land reverted to His Mgjesd could
have been dealt with again under the[AZL This is the language of lease.

In American Dairy Queen (Q'ld) Pty Ltd v Blue Rio Pty[B&] | observed in
reference to the similar provisions of the 1962: Act

"By adopting the terminology of leasehold interelie Parliament must be
taken to have intended that the interests of @égtsansferee, mortgagee or
sublessee are those of a lessee, transferee, geetga sublessee at common



law, modified by the relevant provisions of the Athe incidents of those
interests are the incidents of corresponding isterat common law modified
by the relevant provisions of the Act."

This is the long-established and hitherto accepbdgdoach to the operation of
Crown Lands legislation in Australia. kttorney-General of Victoria v
Ettershank39], the opinion of the Privy Council defined the effef a

"lease" issued under the Land Acts in force in \fieto

"What the Act of 1862 authorizes and prescribakéncase of a selector, is
that he shall receive 'a lease," and by sect 22Isase is to contain 'the usual
covenant for payment of rent, and a condition &entry on non-payment
thereof.' When, therefore, the statute authorizease with these usual and
well understood-provisions, it is reasonable topsige that the Legislature
intended that it should operate as a contracteofikle nature made between
private persons."

The statutes of the Australian colonies regulatirggatlienation of interests in
unalienated land have been construed as contralm@rown's capacity to
contract for the alienation of interests and thev@r's capacity to grant
interests in such land. The principle applicabldl@aw South Wales as in
other Australian colonies was that the Crown wamy'authorized to dispose
of Crown lands in accordance with the provisionghef Crown Lands
Acts'[40]. In Cudgen Rutile (No 2) Ltd v Ch@did] Lord Wilberforce said:

" As a starting point, their Lordships accept dlyfestablished the
proposition that, in Queensland, as in other statéise Commonwealth of
Australia, the Crown cannot contract for the digpas$ any interest in Crown
lands unless under and in accordance with powsratoeffect conferred by
statute. In Queensland the legal basis for thisgppand for the limitations
upon it, is to be found in th@onstitutionAct of 1867, of which section 30
provides for the making of laws regulating the skding, disposal and
occupation of the waste lands of the Crown, antiased0 vests the
management and control of the waste lands of tbe/&in the legislature.”

lllustrative of this view is the judgment of Isaaks O'Keefe v William(g2],
where his Honour repeated a view he had eBéexpressed:

It may fairly be said that the whole frame of thewn Lands Acshows that
the legislature has merely enacted the method amditcons upon which the
Crown may contract for the disposal of its interaghe public lands.' And
that involves the position that the Crown may cacttto give a lease, and
may contract by a lease. It cannot contract efibreor by a lease in any terms
contrary to the Statute; and where the Statuteadeswhat rights the lease




when granted shall confer, in other words declasdgegal effect, the Crown
when granting such a lease grants those rights."

The use of well understood conveyancing terms tutgs authorising the
disposition of interests in unalienable land w&steto import the interests
and rights ordinarily attributed to those tef#ag. The substantive rights
conferred on a Crown lessee are equated with gihesrdf a lessee under a
lease at common law granted within the confinethefempowering statute.
The substantive rights of a Crown lessee thus ircthd right of exclusive
possession. IGoldsworthy Mining Ltd v Federal Commissioner of
Taxatiorj45], Mason J held "the language of lease" to indieatagreement
by the Crown to give the lessee the right of exekipossession.

However, there is a passage in a judgment of Ishaddavies v
Littlejohn[46] in which his Honour speaks of conditional purcisaseder
the Crown Lands Consolidation A@913 (NSW) not as contracts but as
creatures of statute. He said of the Act:

"It creates them, shapes them, states their clegistats, fixes the mutual
obligation of the Crown and the purchaser, and ides/for the mode in

which they shall cease to exist, either by becormimgpnditional purchases or
by terminationen route ... Whatever estates, interests or other rigigts a
created by the Crown must owe their origin andterise to the provisions of
the statute. In other words, they are statutohggal estates, interests and
rights. They are not and cannot be equitable, thawing their existence to
some doctrine or principle of equity."

His Honour's approach was followed by the Full Codithe Supreme Court
of Victoria inIn re Brady47] in defining the right to a grant in fee simple
possessed by a Crown lessee who had complied v@tbanditions of the
lease and was entitled to the grant on paymenspgaified amount. Both of
these cases were concerned to distinguish betwsetudory right to acquire
the fee and an ordinary contract of sale under lwthie respective rights of
vendor and purchaser are affected by equitableiptes. InDavies v
Littlejohn, Isaacs J was concerned to demonstrate that dvenGrad no
vendor's lien on the unpaid price of land held onditional purchase. As the
purchaser under a conditional purchase (unlikereh@ser under an ordinary
contract for the sale of land) acquired no inteireshie land until the statutory
conditions were fulfilled, the Crown (unlike a vemdinder an ordinary
contract for the sale of land) parted with no iestr Accordingly, there was
no occasion for equity to protect the Crown by ada's lien for the unpaid
balance of the purchase price. The scheme for sondily purchasing land
was statutory and there was "no room for equitptervene and modify the
nature of a conditional purchase as Parliamenshaged if48]. Of course
the conditions which entitle a person to the godra freehold estate under a



conditional purchase are prescribed by statuda;constathat a lease issued
by the Crown in exercise of its statutory powensastruly a lease conferring,
or in accordance with the statute conveying, acllealsl estate.

The reasoning iDavies v Littlejohrcasts no doubt on the orthodox
characterisation as leases at common law of lessasd by the Crown under
Crown Lands legislatiomAttorney-General of Victoria v

Ettershankd9] makes the distinction between a lease contragtbaltling on
the Crown though issued in accordance with theitgta@nd a purely statutory
right to acquire the fee that is conferred on ades

"It was said that the right to the grant of theieses not given by contract but
by statute. It is true that the right is createdhmsy statute, but it is conferred
upon the holder of a lease, and accrues to hineégon of such lease, and
only upon payment of the full rent agreed to be&l peader it. It is a statutory
right annexed to the lease, and an implied terthetontract, and therefore
may be properly said to be founded on and to ansef it."

This passage was cited by Isaacs O'Keefe v William$0].

The Court of Appeal of New South Waleshitinister for Lands and Forests v
McPhersoifb1] was right to viewDavies v LittlejohrandO'Keefe v
Williams as cases dealing with distinct subjects. MahoReyaid52]:

"1 do not think that the principles adopteddavies v Littlejohrare
inconsistent with those adoptedrKeefe v Williamsin O'Keefe v Williams
the court was concerned with the implications tatsavn from or in the
context of a transaction under which a right ofupation amounting to a
lease had actually been granted. It was held monsistent with the statutory
nature or origin of that right that other right®oshl be implied. IrDavies v
Littlejohn, the court was concerned with the nature of areagent to buy
Crown lands which had not yet resulted in the eneatf a term or estate: the
issue was whether the agreement which existedgeduthe basis for the
creation of the equitable lien."

Kirby P, after referring to both cases, $ag]:

"In the case of an interest called a 'lease’, lorayvn to the law, the mere fact
that it also exists under a statute will not coafits incidents exclusively to
those contained in the statute. On the face offhithe general law, so far as
it is not inconsistent with the statute, will conte to operate."

| respectfully agree. IDavies v Littlejohnlsaacs J simply followed the
principle established bfttorney-General of Victoria v Ettersharlkdeed, he
did not think it necessary to referAdtorney-General of Victoria v



Ettershankor to either of th&®©'Keefe v Williamsppeals in which he had
cited that cagé4]. Whatever may be said of conditional purchas€yoavn
lease issued under s 6(1) of the 1910 Act wasteféeto convey and vest "the
land therein described for the estate or intetesEin stated55]. The lessee
acquired more than a bundle of statutory rights:léssee acquired a
leasehold estate.

Although the 1910 Act did not expressly confer drawn lessee the right to
exclusive possession - a circumstance on whicH tiagorre submission
places particular emphasis - that right is theitgadharacteristic of a
leasehold estate, distinguishing the lease frolweade, as Lord Templeman
pointed out irnStreet v Mountforé6]. If the 1910 Act intended the lease to
confer no more than the rights expressed by thetAete would have been
little point in distinguishing between leases andnices which share many
statutory features. Yet the distinction is cleamgde. | see no basis,
consistently with authority, for denying to lesste&ding under Crown leases
issued under the 1910 Act (or under the 1962 Aetyight of exclusive
possession characteristic of a leasehold estate.

Notwithstanding the language of lease that is fanrabth Pt Il Div | of the
1910 Act and the instruments of lease of the stilgecls, the Thayorre
submission characterises a pastoral lease as gomaditea prendre - an
interest in the land which authorises the pastsiradi enter on the land of
another (presumably on the land of the holdersati¥a title) for the sole
purpose of grazing stock. That view of a past@asé was rejected by the
Colonial Land and Emigration Office in April 184%] and, in 1870, the Full
Court of the Supreme Court of Queensland [8dthat a pastoral lessee had
an "exclusive right to the land". After the enaatrinef the 1910 Act, the Full
Court held that the Crown and its lessees werearsame position, subject to
statute, as a landlord and tenant at commof{bRlwA pastoral lease under
Regulations pursuant to tiaistralian Waste Lands A@imp)[60] by which

the Crown purported to "demise and lease" to a&eagarcel of land in
Western Australia was said by Griffith CJMoore and Scroope v The State
of WesterrAustralig61] to create "an estate in the land which could ot b
diminished by the Crown by means of any dispositibthe land inconsistent
with the continuance of the estate so created'estifpowever, to a
reservation which - in that case - empowered tleev@rto sell the land
demised. It has never hitherto been doubted taban lease conferred an
estate on a lessee taking possession under tigg2a\Ithough the
Thayorre submission that the depasturing of stookbeamade the subject of
a profit a prendre is correct, it does not folldwattthe right to depasture stock
conferred by a pastoral lease is a mere profieadgre.

In Falklands Islands Co v The Qué¢&8] the Privy Council considered an
instrument described as a licence "to depastuok stio 10,000 acres [of the



Falkland Islands], the limits of which were styctlefined in the instrument,
for a term of twenty years, in consideration oleaimual rent of [sterling]10".
The instrument contained a reservation "securingadCrown the right of re-
entering on the lands for the purpose of makinglspaanals, and other works
of public utility, the right to cut timber, and search for and carry away
stones or other materials which might be requiogdfaking or keeping such
works in repair, and also reserving to the Crowmnahes of gold, silver,
precious metals, and coal, with full liberty to s@afor and carry away the
same[64]. Their Lordships classified the instrument as adeasgpressing the

opinion tha65] -

“"though this is entitled a licence to depasturelstd is in law a demise of the
land therein contained, to which the ordinary régbit a lessee attach, and
consequently, that the land thereby demised, sutgehe rights of the Crown
and the performance of the conditions containdtienicence, belong to the
Falkland Islands Company as their exclusive prgpduting the period of the
lease."

If the pastoral leases in the present case codfeenore than a profit a
prendre, it would be necessary to attribute ownprshthe land to the Crown
from whom the postulated profit & prendre was a&fiBut if the "licence" in
the Falkland Islands case conferred "exclusive gmgprights on the lessee, a
fortiori, the pastoral leases in the present casst lme classified as true leases
conferring a right to exclusive possession on trstqral lessee.

In order to rebut this conclusion, the Thayorremsigision (and perhaps ti=
Wik = submissiof66]) contends for a presumption against the Crown's
intending to derogate from native title and foroagtruction of s 6 of the 1910
Act and of the pastoral leases granted thereuhdémtould leave native title
subsisting. The submission points to the differandee position of the
holders of native title who are said to be vulnérand the position of the
Governor in Council who is said to have the domimmewer to alienate
interests in land subject to native title. Thateli&nce is said to give rise to a
fiduciary duty owed by the Crown to the holdersafive title which, if |
understand the submission correctly, creates aipnetson that the legislature
did not intend to extinguish native title and that,reason of that
presumption, the grant of a pastoral lease digriguish native title.

To compare the relative positions of the Crown dmedholders of native title

is not to show the existence of any relevant fidycduty. Even if there were
some fiduciary relationship, it could not affece tinterpretation to be placed
on s 6 of the 1910 AE7]. Indeed, the proposition that the Crown is under a
fiduciary duty to the holders of native title tovahce, protect or safeguard
their interests while alienating their land is ssdhtradictory. The sovereign
power of alienation was antipathetic to the safedjng of the holders of



native title. In conferring the power of alienati¢tarliament imposed no
guidelines to be observed in its exercise. The poves to be exercised as the
Governor in Council saw fit. At the time when tH&L0 Act conferred the
power of alienation on the Governor in Council ivetitle was not

recognised by the courts. The power was not comgitioon the safeguarding
or even the considering of the interests of those would now be recognised
as the holders of native title.

In the case of the Holroyd River Holding, the peattessee went into actual
possession of the land but in the case of the Milidm Leases, no lessee ever
went into actual possession. At common law, a Egd® had not entered

into possession had an interest knowmseresse terminivhich carried a

right to ente68] and to maintain an action for ejectn{éfi but not an action
for trespadd0]. And, as the lessee acquired no estate in thepaodto

taking possession, no reversion expectant on thartation of the leasehold
interest arose until possession was téken The landlord's estate remained
unaffected until possession was taken by the tenant

However, s 6(2) of the 1910 Act provided, inteaathat "[t]he grant or lease
... shall be made in the prescribed form, and bemmade shall be valid and
effectual to convey to and vest in the person tharamed the land therein
described for the estate or interest therein stat¥tatever be the position in
other States, in Queensland s 6(2) vested in teddessee the estate or
interest conferred by the instrument of lease whernnstrument was "so
made", that is, "made in the prescribed fdiff]. True it is that the sub-
section was concerned with the form of the instnotneut that is not
surprising when the issue of the lease is mer@yCitown's response to the
lessee's application for a lease of an area whelMinister has declared open
for pastoral leagé3]. It follows that on the grant of a pastoral leasder the
1910 Act, the pastoral lessee was, in point of lavpossession of the land
demised, irrespective of the lessee actually gmtmpossession of the land.
It follows that, in point of law, the lessees oé thlitchellton Leases were in
the same position as a lessee at common law wioeehinto possession
forthwith on the granting of the lease. In my opmjithe lessees under each
pastoral lease had possession and a right to eéxelpsssession at the latest
from the moment when the lease was issued. Andgfmons presently to be
stated, the Crown had the reversion expectantetetimination of the lease.

4. Inconsistency between a lessee's rights ancbthtsued right

to enjoy native title

The4@ Wik % and Thayorre submissions then raise their secasit point,
namely, whether extinguishment of native titlefleeted by mere
inconsistency between the continued right of indmes inhabitants at



common law to the enjoyment of native title andphstoral lessee's right to
exclusive possession created or conferred pursodhné 1910 Act or whether
it is a practical inconsistency between the exerofthose respective bundles
of rights that can alone extinguish native titlee3é submissions contended
for the latter view for the reason, it was subndittdnat extinguishment
required proof of a clear and plain intention ttirguish native title.

As | held inMabo [No 2], native title "has its origin in and is given asntent
by the traditional laws acknowledged by and thditi@nal customs observed
by the indigenous inhabitants of a territdidd]. Those rights, although
ascertained by reference to traditional laws arstiorus are enforceable as
common law rights. That is what is meant when da&l that native title is
recognised by the common Ig#%]. Unless traditional law or custom so
requires, native title does not require any condache part of any person to
complete it, nor does it depend for its existentaiy legislative, executive
or judicial declaration. The strength of nativesti that it is enforceable by
the ordinary courts. Its weakness is that it isaroestate held from the Crown
nor is it protected by the common law as Crown tesare protected against
impairment by subsequent Crown grant. Native istlable to be
extinguished by laws enacted by, or with the autyof, the legislature or by
the act of the executive in exercise of powers @watl upon [76]. Such laws
or acts may be of three kinds: (i) laws or actsolwlgimply extinguish native
title; (ii) laws or acts which create rights inrthparties in respect of a parcel
of land subject to native title which are inconsmtwith the continued right to
enjoy native title; and (iii) laws or acts by whittte Crown acquires full
beneficial ownership of land previously subjechétive title.

A law or executive act which, though it creategigbts inconsistent with
native title, is said to have the purpose of extisling native title, does not
have that effect "unless there be a clear and pitention to do sq77]. Such
an intention is not to be collected by enquiry itite state of mind of the
legislators or of the executive officer but frone tlvords of the relevant law or
from the nature of the executive act and of thegrasupporting it. The test of
intention to extinguish is an objective test.

A law or executive act which creates rights indlparties inconsistent with a
continued right to enjoy native title extinguishregive title to the extent of

the inconsistency, irrespective of the intentiohaf legislature or the
executive and whether or not the legislature omettexutive officer adverted

to the existence of native tifi&3]. In reference to grants of interests in land by
the Governor in Council, | said Mabo [No 2]79]:

" A Crown grant which vests in the grantee an ggéem land which is
inconsistent with the continued right to enjoy &vetitle in respect of the
same land necessarily extinguishes the native Title extinguishing of native



title does not depend on the actual intention efGovernor in Council (who
may not have adverted to the rights and interddtseandigenous inhabitants
or their descendants), but on the effect whichgtiaat has on the right to
enjoy the native title."

Third party rights inconsistent with native titlenclhe created by or with the
authority of the legislature in exercise of ledisfa power but, as the power of
State and Territory legislatures is now confinedh®Racial Discrimination
Act1975(Cth), a State or Territory law made or executivedmne since that
Act came into force cannot effect an extinguishnaémtative title if the law

or executive act would not effect the extinguishtradra title acquired
otherwise than as native tii#9)].

The third category are laws and acts by which tlew@racquires a full
beneficial ownership that extinguishes native tifleat may occur by
acquisition of native title by or under a statuteywhich case the question is
simply whether the power of acquisition has bediulyaexercised. Or the
Crown, without statutory authority, may have acgdibeneficial ownership
simply by appropriating land in which no intereaslbeen alienated by the
Crown. (Such an acquisition by the Crown in right&tate or Territory
would have occurred, if at all, before tRacial Discrimination Actame into
force.) In the latter case, the appropriation eflind gives rise to the Crown's
beneficial ownership only when the land is actuabgd for some purpose
inconsistent with the continued enjoyment of natitle - for example, by
building a school or laying a pipeline. Until suzlise takes place, nothing
has occurred that might affect the legal status 4umere reservation of the
land for the intended purpose, which does not ertiatd party rights over the
land, does not alter the legal interests in thd[&i], but the Crown's exercise
of its sovereign power to use unalienated landt$oown purposes
extinguishes, partially or wholly, native title @arests in or over the land

used82].

In considering whether native title has been extisiged in or over a
particular parcel of land, it is necessary to idgrhe particular law or act
which is said to effect the extinguishment andgdplathe appropriate test to
ascertain the effect of that law or act and whethat effect is inconsistent
with the continued right to enjoy native title.thre present case, it would be
erroneous, after identifying the relevant act asgtant of a pastoral lease
under the 1910 Act to inquire whether the grartheflease exhibited a clear
and plain intention to extinguish native title. Tdugestion is not whether the
Governor in Council intended or exhibited an ini@mto extinguish native
title but whether the right to exclusive possessionferred by the leases on
the pastoral lessees was inconsistent with theraged right of the holders of
native title to enjoy that title.




On the issue of a pastoral lease under the 191,Glfectessee acquired an
estate. There is no legal principle which would défe vesting of, or qualify,
that estate in order to allow the continuance ioglat to enjoy native title.
Given that the pastoral lessee acquired a rigbkttusive possession at latest
when the lease was issued, there was an incongrdvetween that right and
the right of any other person to enter or to renaairthe land demised without
the lessee's consent. Assuming that access taridad an essential aspect of
the native title asserted, inconsistency arisesiggly because the rights of the
lessee and the rights of the holders of native ¢tidnnot be fully exercised at
the same time. As Mahoney J observedamlet of Baker Lake v Minister of
Indian Affairg83] with reference to Indian land rights in Canada:

" The coexistence of an aboriginal title with théags of the ordinary private
land holder is readily recognized as an absurdlitg. communal right of
aborigines to occupy it cannot be reconciled whii right of a private owner
to peaceful enjoyment of his land. However, itsxistence with the radical
title of the Crown to land is characteristic of agmal title".

If a holder of native title had only a non-accegsaght, there may be no
inconsistency between that right and the rights pastoral lessee.

The law can attribute priority to one right over #res, but it cannot recognise
the co-existence in different hands of two rightst ttannot both be exercised
at the same tinj84]. To postulate a test of inconsistency not betwhen t
rights but between the manner of their exerciselavba to deny the law's
capacity to determine the priority of rights ovelrorespect of the same
parcel of land. The law would be incapable of sejth dispute between the
holders of the inconsistent rights prior to theiereise, to the prejudice of that
peaceful resolution of disputes which reduces angency to self-help. To
postulate extinguishment of native title as depahda the exercise of the
private right of the lessee (rather than on thataa or existence of the
private right) would produce situations of uncertgj perhaps of conflict. The
question of extinguishment of native title by argraf inconsistent rights is -
and must be - resolved as a matter of law, noadtf ff the rights conferred

on the lessee of a pastoral lease are, at the niavhen those rights are
conferred, inconsistent with a continued rightgog native title, native title

is extinguishe[85].

The submission that inconsistency in the practingdyament of the respective
rights of the native title holders and of the peattessees, not inconsistency
between the rights themselves, determines whe#iefertitle has been
extinguished is founded on the notion that the 18d0and pastoral leases
should be given a restrictive operation so as tmjieas far as possible, the
continued existence of native title. If that notismot applied, there is "a



significant moral shortcoming in the principleswlich native title is
recognised," to adopt a dictum of FrenB6].

So much can be admitted. The position of the tr@ahti Aboriginal

inhabitants of the land demised by the Mitchelliases is a good illustration.
If it be right to hold that the mere grant of thdsases extinguished the native
title of the traditional Aboriginal inhabitantsehaw will be held to destroy
the legal entitlement of the inhabitants to possesksenjoy the land on which
they are living and on which their forebears haved since time

immemorial. That would be a significant moral shoning. But the
shortcoming cannot be remedied by denying theléwa effect of the 1910
Act and pastoral leases issued thereunder, asueithy application of the
general law. The questions for decision by thisr€are whether, on the issue
of the Mitchellton and Holroyd River leases undéra the 1910 Act, there
was an inconsistency between the rights of theéssand the continued right
of the¥@ Wik = and Thayorre Peoples to enjoy their native title, drthere
were an inconsistency, which set of rights prevaileor the reasons stated,
the lessees had the right of exclusive possessibthat right was
inconsistent with native title (except for non-ass@ry rights, if any) and, as
the right of exclusive possession was conferretherlessees by the Crown as
the sovereign power, that right prevailed and ihlets of the holders of native
title were extinguished.

That does not mean that the holders of nativeliglesame trespassers. Their
continued presence on the land would have beerceegand probably
known by the lessees. Unless the lessees took acime to eject them, their
presence on the land would have been impliedlyemesl to. It appears that
the holders of native title were never trespasserthe Mitchellton leases and,
if their occupation of the Holroyd River Holding svaot objected to, they
were never trespassers on that land. Neverthelessistently with s 6(2), the
inhabitants of the land demised became liable tdusion by the lessee once
the lease issued. From this it follows that natitle could not co-exist with
the leasehold estate.

The holders of native title did not acquire a possgstitle. A possessory title
arises from possession that is adverse to theofitlee true owner. Until the
Crown lessees acquired their respective titleshiheéers of native title held
the land by virtue of that title. After the Croweskees acquired their titles, the
continued occupation by the erstwhile holders difvedtitle is explicable by
lessors' consent rather than by possession adweettse lessors' possession.

The next question is: was native title extinguisbedind by the issuing of the
leases or was native title merely suspended dahniegerms of the respective
leases? The answer to this question depends omtinesrof the Crown's
reversion.



5. The nature of the Crown's reversion

In Mabo [No 2] I expressed the vig@7]:

"If a lease be granted, the lessee acquires poassessl the Crown acquires
the reversion expectant on the expiry of the tarme Crown's title is thus
expanded from the mere radical title and, on thergxof the term, becomes a
plenum dominium."

If this be the correct view, there is no occasiontifie revival of native title.
The Crown'’s title to the land on reversion wouldrim®nsistent with a
continued right to enjoy native title. T3 Wik = and Thayorre submissions
together raise two grounds of challenge to the Viewpressed iiviabo [No
2]: first, that a pastoral lease is issued in exerofsa statutory power, not in
exercise of the Crown's proprietary rights in tied and that the interest of
the Crown on reversion is no more than the raditalor, alternatively, no
more than the minimum proprietary interest requtcedupport the leasehold
interest possessed by the lessee; and secondghiteeand interest of the
native title holders are suspended only to thengxtecessary to admit the
interest of the pastoral lessee and, on expirh@térni88] or earlier
determination of the lease, revi88].

The4@ Wik % and Thayorre submissions treat the grant of apeidease as
no more than an exercise of a statutory power confgestatutory rights,
having no significance for the Crown's beneficérest in the land demised.
So viewed, the way is open to contend that natileeis merely suspended
during the currency of a lease and, when the lsasdetermined, the Crown
has no reversionary interest but only its orignaalical title burdened by the
native title. It is submitted that, although s 18%he 1910 Act provided that
on forfeiture or other determination of a leaseptd expiry of the term "the
land shall revert to His Majesty and become Craavid| and may be dealt
with under this Act accordingly”, that section saathing as to the Crown's
legal and beneficial interest in the land but meeglsured that the Crown
dealt with the land after it reverted to His Mayeist accordance with the Act.
This argument accounts for the application of stb3He expiry of licences
as well as to the determination of leases.

If it were right to regard Crown leaseholds noeasates held of the Crown
but merely as a bundle of statutory rights conféoe the lessee, it would be
equally correct to treat a "grant in fee simplet a® the grant of a freehold
estate held of the Crown but merely as a largedleuof statutory rights. If
the grant of a pastoral lease conferred merelyndlewf statutory rights
exercisable by the lessee over land subject teenstie in which the Crown
(on the hypothesis advanced) had only the radital the rights of the lessee
would be jura in re aliena: rights in another'spamy. And, if leases were of



that character, an estate in fee simple would béifferent. Then in whom
would the underlying or residual common law titldsist? Presumably, in the
holders of native title. But such a theory is insistent with the fundamental
doctrines of the common 1490]. And it would equate native title with an
estate in fee simple which, ex hypothesi, it is fiotregard interests derived
from the Crown as a mere bundle of statutory rigétsld be to abandon the
whole foundation of land law applicable to Crowamfs. InMabo [No 2],
Deane and Gaudron JJ declared that the general aotamy system of land
law applied from the establishment of the first #akan colony. Their
Honours saif®1]:

"It has ... long been accepted as incontroverthé the provisions of the
common law which became applicable upon the estabknt by settlement
of the Colony of New South Wales included that gahgystem of land
law[92]. It follows that, upon the establishment of thdddy, the radical title
to all land vested in the Crown. Subject to someamand presently irrelevant
matters, the practical effect of the vesting ofcabtitle in the Crown was
merelyto enable the English system of private ownershgstates held of the
Crown to be observed in the Colomy particular, the mere fact that the
radical title to all the lands of the Colony wastesl in the British Crown did
not preclude the preservation and protection, bydttmestic law of the new
Colony, of any traditional native interests in lamdich had existed under
native law or custom at the time the Colony waaldsthed." (Emphasis
added.)

The English system of private ownership of estagdd bf the Crown rests on
"two fundamental doctrines in the law of real pmaypg93], namely, the
doctrine of tenure and the doctrine of estates.

By the interlocking doctrines of tenure and estates land law provides for
the orderly enjoyment in succession of any part&md. The doctrine of
tenure creates a single devolving chain of titlé #re doctrine of estates
provides for the enjoyment of land during succesgisriodf94]. The
doctrines of tenure (with its incident of escli@al) and estates ensure that no
land in which the Crown has granted an interesves without a legal
ownef96]. The creation of a tenure, however limited thetedtathe
particular parcel of land may be, establishes estnaly the entire
proprietary legal interests which may be enjoyethat parcel of land. If the
interests alienated by the Crown do not exhaustthmaterests, the remaining
proprietary interest is vested in the Crownlrime Mercer and Moor@®7],
Jessel MR said:

"If a freehold estate comes to an end by deathowtthn heir, or by attainder,
it goes back to the Crown on the principle thafrakhold estate originally



came from the Crown, and that where there is noeotided to the freehold
estate by law it reverts to the Crown."

In this country, the Crown takes either by reversio expiry of the interest
granted or by escheat on failure of persons to aakiaterest granted. It is
unnecessary for present purposes to distinguishelest therfd8].

By exercise of a statutory power to alienate aatesh land, the Crown
creates, subject to statute, a tei@@ebetween the Crown and the alienee. It
follows that, subject to statute - and all powdral@nation of interests in

land in Australia are governed by stafli®] - where a leasehold estate is the
only proprietary interest granted by the Crown aacel of lanflLl01] and the
lessee is in possession, a legal reversionaryesttenust be vested in the
Crown. Such an interest is the necessary foundadiotme existence of a right
to forfeit for breach of conditidth02].

An exercise of the statutory power of alienatiomofestate in land brings the
land within the regime governed by the doctrineteatire and estates. Once
land is brought within that regime, it is impossildd admit an interest which
is not derived mediately or immediately from a Cnogvant or which is not
carved out from either an estate or the Crown'srstonary title. Native title
is not a tenuf@.03]; it is not an interest held of the Crown, mediatm
immediately. It is derived solely from the traditad laws and customs of the
indigenous peoples. Consistently with our constitl history and our legal
system, it is recognised as a common law intenglsind provided it has not
been extinguished by statute, by a valid Crowngodan estate inconsistent
with the continued right to enjoy native title or the Crown's appropriation
and use of land inconsistently with the continuegyment of native title. As
the majority judgment iNVestern Australia v The Commonwealth. Native
Title Act CasfL04] said:

"Under the common law, as statedMabo [No 2], Aboriginal people and
Torres Strait Islanders who are living in a tradiibsociety possess, subject
to the conditions stated in that case, nativettitland that has not been
alienated or appropriatetty the Crown." (Emphasis added.)

It was only in respect of unalienated and unappatga land that native title
was recognised as subsisting. Thus | notddabo [No 2]J105]:

" As the Governments of the Australian Colonies, daiterly, the
Governments of the Commonwealth, States and Taesttiave alienated or
appropriated to their own purposes most of the laritdis country during the
last two hundred years, the Australian Aboriginedples have been
substantially dispossessed of their traditionadl$amhey were dispossessed
by the Crown's exercise of its sovereign poweigamt land to whom it



chose and to appropriate to itself the beneficrat@rship of parcels of land
for the Crown's purposes.”

Native title is not recognised in or over land whi@as by alienation become
subject to inconsistent rights or which has by Grawse become unavailable
for continued enjoyment of native title.

The provisions of the 1910 Act admit of no inteliadand the subject of a
pastoral lease being held by any person otherttft@@rown, the lessee and
persons taking an interest under the lease. Hisiltyj it is impossible to
suppose that Parliament, in enacting the 1910 é&ctfdr that matter, the 1962
Act) might have intended that any person other tharCrown should have
any reversionary interest in land subject to agraktease. In 1910 (as in
1962), no recognition was accorded by Australiamrtsoto the existence of
native title in or over land in Australia. On thentrary, the common
understanding was that, from the beginning of calasettlement, Crown
grants were made out of the Crown's proprietalgy tit all land in the
colony{106]. The 1910 Act makes it clear that, on the issue distoral lease,
the reversion was held by the Crown. Rent was &'diele to His
Majesty'[107], the Minister was the recipient of a notice o&mtion to
surrendgl08] and forfeiture was enforced only if the GovernoCiouncil so
decided109]. On forfeiture, the land reverted to His Maj¢$ty0]; on
forfeiture or surrender, improvements to the propeere deemed to be
vested in the Crown but were to be paid for by'theoming lessee, selector,
or purchaserfl11]; and provision was made for dealing with land Suamt

to a certificate given underhe Escheat (Procedure and Amendment) Act
1891"[112]. The last-mentioned Act provided a simplified prdwe for
ascertaining "the failure of the heirs or next-of-&f an intestate, or the
alienage of a grantee, or such other facts, ashmanecessary to establish the
title of Her Majesty in right of the Crown or otlése'{113]. The procedure
was prescribed in order to determine, inter aiestjons arising "as to the
title of Her Majesty in right of the Crown to argnid or interest in land in any
case of escheat or alleged esché&ad]. Thus, the 1910 Act treated the
Crown as having not only the power to issue a leaskthus entitle the lessee
to a leasehold estate but also as having the tewary interest which, under
the ordinary doctrines of the common law, a le$sal to possess in order to
support and enforce the relationship of landlord &mant. The 1910 Act also
conferred certain statutory rights on pastoraldessthe exercise of which
would require the carving of further proprietaryeirests out of the reversion.
The lessee of a pastoral lease whose term had éxpacka priority

right{115], if the land was then open to selec}idi6], to apply for a selection,
some categories of which conferred a right to aeqthie selection in fee
simplg117] and others a right to take it on perpetual |gas¥. These
interests were clearly intended to be carved oth®fCrown's reversionary
title, not out of the title of a third party.



The4® Wik % submission then denies the Crown's title to thension on the
ground that it is not assignable. That objectionl@é@s easily be raised to the
proprietary interest of the Crown. But the Crowassigns" a proprietary
interest in its land by grant unless the Crowndwagiired an interest that is
assignable, for example, the interest of a sulbfess

It is only by treating the Crown, on exercise & fower of alienation of an
estate, as having the full legal reversionary egethat the fundamental
doctrines of tenure and estates can operate. Ge tiactrines the land law of
this country is largely constructed. It is too latev to develop a new theory
of land law that would throw the whole structurdaofd titles based on Crown
grants into confusion. Moreover, a new theory whiodermines those
doctrines would be productive of uncertainty haviegard to the nature of
native title. That is a problem which will be exaethin the next section.

6. Temporary suspension of native title

The second limb of th@@ Wik = and Thayorre attack on the notion of the
Crown's title on reversion limits that title to aminal period after the
determination of the lease. This submission is supddy the thirteenth
respondent ("ATSIC") which submits that the Crownoudd not be taken,
upon the granting of a limited estate, to appraeria itself ownership of the
reversion for an unlimited time. At common lawgador who grants a
leasehold estate needs an estate out of whicledisetold estate is
carvedl19], else there can be no denjis#d]. The lessor needs no more to
support the grant than an estate greater (or detori@eigreater) than the
estate grantddi21]. The demise in a pastoral lease would be suppdrtied
Crown's reversion were limited to some nominalgebeyond the term of
the lease. That would be a sufficient estate tavatlee Crown to enforce
conditions binding on the lesg&22].

Must the Crown's title be treated as any greatamwhe land is subject to a
claim of native title? The hypothesis of the subiissnust be that native
title subsists notwithstanding the demise of timel ltor the term of the
pastoral lease and that the Crown acquires no tharea nominal proprietary
interest sufficient to support the lease. Upondétermination of the lease,
native title revives - assuming there are persdms satisfy the qualifications
of native title holders - and burdens the Crowatkaal title in the same way
as native title burdened that title prior to alieoa Logically, this hypothesis
would attribute to the Crown no more than a raditlal (that is essentially a
power of alienation controlled by statute) whendtere might be a gap in or
cesser of the proprietary interest of an alienegoulld treat that proprietary
interest as a bundle of statutory rights to whiehdoctrines of tenure and
estates had no necessary application. No land wesaddeat to the Crown, at
least while there were any surviving holders ofveatitle. That cannot be



accepted. Even if the grant of a lease were seeelyress an exercise of
sovereign power and not as an alienation of prgp#ré land would go back
to the Crown on the determination of the leaseotfas a matter of title then
as a matter of seignidy23].

Nevertheless, the hypothesis seems to be interoatigistent. But it fails to
attribute to the doctrines of tenure and estateis thnction of maintaining the
skeleton of the law of real property unless natitke is treated as the
equivalent of an estate in remainder, falling ipd@session on the
determination of a prior estate. Of course, ndiileeis not an estate and to
treat native title as falling into possession aadietermination of a prior
estate is to create problems of title not easgs$olve. If the holders of native
title were recognised as the owners of an estatenmainder in the land, could
the priority right to a selection enjoyed by a &524] be exercised? And
would the holders of native title have become &4l pay for the
improvements to the land effected during the exjiease[225] To what
extent was the discretion to enforce a forfeitigaimast a lessee affected by
the supposed subsistence of native title in théddn the unusual event of the
determination of an estate in fee simple, wouldldne revert to the Crown or
would it be taken by the holders of native titlel?ddAsince thBacial
Discrimination Act1975(Cth) commenced, would the provisi¢h&6] which
annex statutory rights to a pastoral lease (fongte, a right to receive an
offer of a new lease) be ineffective by reasos #09of the Constitutior?

These questions indicate some of the problems tis&t @ance the fundamental
doctrines that govern the title to land grantedi®/Crown under the 1910
Act are departed from. In my opinion, the commaom ¢@uld not recognise
native title once the Crown alienated a freeholtkasehold estate under that
Act. Consequently, the common law was powerlessedognise native title as
reviving after the determination of a pastoral éessued under the 1910 Act.
Does equity provide any relief to the erstwhiledewk of native title?

7. The claims for equitable relief

The4@ Wik % and Thayorre submissions assert the existencéiddicary
duty owed by the Crown to the indigenous inhab#aritthe leased areas. The
duty is said to arise from the vulnerability of imattitle, the Crown's power to
extinguish it and the position occupied for mangrgeby the indigenous
inhabitants vis-a-vis the Government of the Stakese factors do not by
themselves create some free-standing fiduciary. diuity necessary to identify
some action or function the doing or performanceloich attracts the
supposed fiduciary duty to be obserid&t¥]. The doing of the action or the
performance of the function must be capable ofctifig the interests of the
beneficiary and the fiduciary must have so gdi2g] that it is reasonable for
the beneficiary to believe and expect that thedigiy will act in the interests



of the beneficiary (or, in the case of a partngrgmijoint venture, in the
common interest of the beneficiary and fiducja®g]) to the exclusion of the
interest of any other person or the separate sttefahe beneficiafiL30].

In the present case the only relevant functiongoeréd by the Crown is the
exercise of the power of alienation. That is theygawer the exercise of
which relevantly affects native title. With all pesct for the opposing view, |
am unable to accept that a fiduciary duty can bedlay the Crown to the
holders of native title in the exercise of a s@atypower to alienate land
whereby their native title in or over that landiable to be extinguished
without their consent and contrary to their intéses

The exercise of statutory powers characteristicfigcts the rights or
interests of individuals for better or worse. I tbxercise of a discretionary
power must affect adversely the rights or interestadividuals, it is
impossible to suppose that the repository of thegeshall so act that the
beneficiary might expect that the power will bereiged in his or her
interests. The imposition on the repository ofdadiary duty to individuals
who will be adversely affected by the exercisehef power would preclude its
exercise. On the other hand, a discretionary pewsrether statutory or not -
that is conferred on a repository for exercise endlf of, or for the benefit of,
another or others might well have to be exercisethé repository in the
manner expected of a fiducidty1]. Thus irGuerin v The Que¢h32], the
Crown accepted a surrender by an Indian band ofentiie to land in order
that the land be leased by the Crown to a thirtiypdhe statutory scheme
which provided for the surrender to the Crown aadiubsequent dealing with
the land imposed on the Crown the duty to act henldand's behalft33], as
"the appointed agent of the Indians ... and forr thenefit'{134] or for their
"use and benefif135]. Similarly, in the United States the statutoryesoke

for dealing with Indian land requires the sanctdm "treaty or convention
entered into pursuant to t®nstitutiori[136]. The scheme has its origin in
thelndian Nonintercourse Adt790 (US)137] which, in its successive forms,
has been held to impose on the Federal Governradittuciary duty to
protect the lands covered by the A&88].

The power of alienation conferred on the Crown bByos$ the 1910 Act is
inherently inconsistent with the notion that it altbbe exercised as agent for
or on behalf of the indigenous inhabitants of #redlto be alienated.
Accordingly, there is no foundation for imputingttee Crown a fiduciary
duty governing the exercise of the power.

This conclusion precludes the acceptance of a fustiiemission made on
behalf of the®@ Wik = and Thayorre Peoples. That submission sought to
Impose a constructive trust in their favour of @@wn's reversionary interest
in the leased land. If the constructive trust mwad as a remedial institution,



as Deane J viewed it Muschinski v Dodd$39], it is nevertheless available
"only when warranted by established equitable gpias or by the legitimate
processes of legal reasoning, by analogy, induetr@hdeduction, from the
starting point of a proper understanding of theceprual foundation of such
principles[140]. Given that no fiduciary duty was breached byGnhewn in
issuing the pastoral leases under s 6 of the 121@wid that the issue of those
leases destroyed native title, there is no priecipllaw or equity which

would require the imposition of a constructive trols the reversion to restore
what the holders of native title had lost.

The4® Wik = submission raises another equitable basis of rilis said

that, by reason of the acquiescence of the Statéhenpastoral lessees in the
continued exercise by ta Wik = Peoples of their native title rights, it
would be unconscionable now to hold them liablejextment without
investigation of the basis or bases on which treselremained in occupation.
The propounded basis of relief depends, of coursepatested issues of fact
but that basis was not pleaded. Prior to the hgamithis Court, the
submission was not argued. It would not be appat@to express any view
on the merits of the submission at this stage. apeal relates to the answers
given by Drummond J to the questions determingut@gninary issues.
Those guestions turn on the subsistence of natlgeriot on the existence of
an equity which would entitle t/= Wik = Peoples to remain on the land to
continue to exercise the rights which they wouldenbeen entitled to enjoy if
native title still subsisted.

In the result, | would hold the answers given bummond J to questions 1B
and 1C to be correct. T2 Wik % and Thayorre Peoples' claims fail
because native title was extinguished on the isftige leases under s 6 of the
1910 Act. It is unnecessary to advert to the efbéthe 1962 Act. The
principles of the law may thus be thought to revaaignificant moral
shortcoming" which can be rectified only by legisla or by the acquisition
of an estate which would allow the traditions angtoms of thé® Wik =

and Thayorre Peoples to be preserved and obsdrvede avenues of
satisfaction draw on the certainty of proprietaghts created by the
sovereign power. Such rights, unlike the rightthefholders of native title,
are not liable to extinguishment by subsequentiacaction.

8. Claims against Comalco, Pechiney and Queensland

TheCommonwealth Aluminium Corporation Pty Limited Agneeat
Act 1957(Q) ("theComalco Act) provided for the making of an agreement
between the State of Queensland and Com&lection 2provides:

" The Premier and Chief Secretary is hereby autbdris make, for and on
behalf of the State of Queensland, with Commonwe&iiminium



Corporation Pty Limited, a company duly incorporatethe said State and
having its registered office at 240 Queen Stregghane, in the said State, the
Agreement a copy of which is set out in the Schetiukhis Act (herein
referred to as 'the Agreement’).”

Section 3 provides:

" Upon the making of the Agreement the provisidrere¢of shall have the
force of law as though the Agreement were an eredtof this Act.

The Governor in Council shall by Proclamation notifg date of the making
of the Agreement."

The Agreement set out in the schedule required tite Snter alia, to grant to
Comalco a Special Bauxite Mining Lease for an ihteam of 84 yeafd41].
The form of lease was prescriljgdi2]. The Agreement was made on 16
December 1957 and the lease was issued on 3 J6B6eatML7024.

The4® Wik = submission contends that the Agreement and ML7024 w
entered into in disregard of the rules of procediaieness and in breach of
the State's fiduciary duty to ti3 Wik = Peoples and that Comalco was a
party to that breach. It is further contended thatState and Comalco were
unjustly enriched by the breach. Relief is claimadhe footing that the
decisions to enter into the Agreement and to gvint024 were invalid and
that the Agreement and ML7024 are invalid. The feli@med relates to
impairment or loss of th@ Wik % Peoples' enjoyment of native title rights
and possessory rights in or over the land leasddhenbenefits derived by
Comalco from exploiting the lease. Comalco's respas that, as s 3 gives the
Agreement the force of law, no claim by ¥®Wik = Peoples can be based
on any irregularity or breach of duty that mighvéaccurred in the course of
negotiating or executing the Agreement.

Section 3 was referred to by Dunn JJdammonwealth Aluminium
Corporation Limited v Attorney-Genef[a#i3] in these terms:

"By providing, in s 3, that upon the making of thgreement its provisions
'shall have the force of law as though the Agreémeme an enactment of
this Act,' legal effect is given to provisions whictherwise would lack such
effect, because of such legislation as | have d@yrééscussed. The Agreement
remains something apart from the Act, however|dgeslative artifice

adopted in order to give it effect does not makmipoint of law, ‘an
enactment of this Act'."

This judgment led to the submission that the efiést 3 was limited to the
overriding of particular legislative impedimentsti@ making or



implementation of the Agreement. That is too nareowew of the operation
of s 3. To take one example: that view would nahiadhat mandamus might
have gone to compel the granting of the SpeciakBaining Lease
pursuant to cl 8 of the Agreement, although théeSt@abligation to grant that
lease was the leading purpose ofGbmalco Act

However, the sufficiency of the Comalco responseston the operation
attributed tos 2as well as te 3of theComalco Act Althoughs 2authorises,
but does not command, the Premier and Chief Segretanake the
Agreement, the authorisation it gives is unqualifiy any requirement as to
the performing of a fiduciary duty or the accordafghatural justice. So soon
as the Agreement is in fact made3 operates to give it the force of law "as
though [it] were an enactment of this Act". It fols that, the Agreement
having been made, the powers conferred by the Aggatacquire the force
of statutory powers. Thus s 3 operates to givalirglto what is done in their
exercis¢l44]. Therefore the granting of the Special Bauxite intjLease
was valid. Moreover, whatever consequences floweHa% Wik = Peoples
from the granting of that lease could not be actia loss or damage, for
those consequences were the result of an actsaedtby theComalco Act

Nor could relief be granted in relation to the Héaelerived by Comalco's
exploitation of the lease for those benefits flou@@omalco from the
granting of the lease pursuant to legislative atino

The Comalco response is thus good in law.

The4® Wik = claim against Aluminium Pechiney Holdings Pty Lieit
(Pechiney) and the submission in support arise tf@making and
implementing of an Agreement (the "Associates Agrexet") authorised by
the Aurukun Associates Agreement A875 (Q). The Associates Agreement
provided for the grant of a Special Bauxite Minltepsé¢l145] for 42
year$l46]in a form set out in the Fourth Schedule to thgite®&mer{iL47].

The provisions of thA&urukun Associates Agreement Abe allegations in
the statement of claim with respect to the makihitipe Associates Agreement
under that Act and the relief claimed are indigtisable from the provisions
of theComalco Actand the allegations and the relief claimed against
Comalco. Pechiney's response, substantially idarntcComalco's response,
Is also good in law. The claim against Pechinekseelief in respect of an
earlier agreement (the "Access Agreement") betwieemirector of
Aboriginal and Islanders' Advancement and certanp@rations including
Pechiney. The Access Agreement was scheduled aseriates
Agreement, the latter being given the force of [&he third respondent (The
Aboriginal and Islander Affairs Corporation) is thatutory successor of the
Director and is sued in that capacity. An accosrsought against both
Pechiney and the third respondent by reason af éméy into the Access



Agreement and the obtaining of benefits under awklver,

in TheCorporation of the Director of Aboriginal and Islae Advancement
v Peinkinn§l48]the Privy Council held that th&urukun Associates
Agreement Adtatified the Access Agreement and recognisedviadd and
subsisting. There is no reason to dissent fromvieat, the consequence of
which is that neither entry into the Access Agreemnmor the obtaining of
benefits under it can give rise to a cause of adtiched@ Wik = Peoples. It
follows that the answers given by Drummond J tostjoas 4 and 5 were
correct.

| would dismiss the appeals and make orders fas@mgainst thé@ Wik =
Peoples and the Thayorre People in favour of thasies who opposed their
claims. | would make no order as to the costs tpae to or by other parties.

DAWSON J. In theNative Title Act Cag&49] | indicated that | intended to
follow the decisions of this Court Mabo v Queensland [No

1][150] andMabo v Queensland [No P]51]. Following that course, | am able
to express my agreement with the judgment of thefGClustice in these
matters. | have nothing which | wish to add.

TOOHEY J.
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Introduction

These proceedings, which were removed into this iGausuant te 400f
the Judiciary Act1903(Cth), have their origin in an action brought hg<4a
Wik = Peoples in the Federal Court of Australia. Thabaavas initiated
before the coming into operation of tRative Title Actl993(Cth). The

catalystzfor the action was the decision of thisil€m Mabo v Queensland
[No 2]

The proceedings in the Federal Court were deschiddrummond J in the
following termg153]:

"The action was brought by t143 Wik = Peoples, an Aboriginal clan or
group, for a declaration that it has certain natitie rights over a large area of
land in North Queensland. They also claim damagd#rer relief, if it be
found that their native title rights have beenmytiished. One of the
respondents is the Thayorre People, another Albaligian or group, who
have cross-claimed for a similar declaration ipees of lands that, in part,
overlap those the subject of té&Wik = Peoples' claim."

However, by the time of his Honour's judgment‘&Vik = Peoples had
included an alternative claim under tRative Title Acthough that claim is
not the subject of the judgment or of this app&lhough his Honour speaks
of "native title rights[154], that is not precisely the language of the relevan
pleadings. Paragraph 8 of the statement of claiits mmended form filed on
behalf of theé@ Wik = Peoples asserts that "Té2Wik = peoples and their
predecessors in title are and have always beemolders of Aboriginal title

in ... the claimed land". "Aboriginal title" is deéd in par 1 of the statement
of claim as meaning

“title to land arising by virtue of Aboriginal trasbn and recognised by the
common law of Australia and has the same meanitgp#ise title' as defined
in theNative Title Agt1993 (CTH)".




"Native title" and "native title rights and inteteshave a common definition
in s 2230f theNative Title ActEach expression means

"the communal, group or individual rights and iet&s of Aboriginal peoples
or Torres Strait Islanders in relation to land @tevs, where:

(a) the rights and interests are possessed urglnattitional laws
acknowledged, and the traditional customs obsetwethe Aboriginal
peoples or Torres Strait Islanders; and

(b) the Aboriginal peoples or Torres Strait Islarsi®y those laws and
customs, have a connection with the land or waterd;

(c) the rights and interests are recognised byomemon law of Australia.”

The significance of the definition for the appealtbg<® Wik = Peoples lies
largely in a system of "rights and interests" tdaliithe definition adverts.
This will become clearer as these reasons progress.

The cross-claim of the Thayorre People also uselstiggiage of "aboriginal
title". Their statement of claim does not definet titte quite in the way that

the pleading of thé@ Wik = Peoples does; rather it describes the expression
by reference to their and their predecessors' atmurpand use of the land
claimed and their connection with it

"in accordance with a system of rights, duties iaterests exercised,
acknowledged and enjoyed by Thayorre individuasjilies, clans and
groups in accordance with their traditional lawd anstoms”.

Nevertheless, they claim title by reason of "aeysbf rights, duties and
interests". Again, the significance of this forntida will emerge later in
these reasons.

Accordingly, references in the judgment of Drummdnad native title rights
must be understood in light of the pleadings, astrthe use of the expression
in these reasons.

The land claimed by thé3 Wik = Peoples and the Thayorre People ("the
appellants”) includes land over which pastoraldsasere granted by the
Crown. The former claim encompasses land the subjebt Holroyd River
Holding lease ("the Holroyd lease"). The Mitcheallipastoral leases ("the
Mitchellton leases™) were granted over land witthia area of claim by the
Thayorre People and also by “®Wik = Peoples. Central to the claims was
the argument that native title rights had survitleglgranting of these pastoral
leases. Save in one respect, which is discusseditathese reasons under the
heading "Non-entry into possession”, no attack nvade by the appellants on



the efficacy of the pastoral leases. In effectéh@/ik & Peoples and the
Thayorre People each argued for native title orighwl title, "co-existing"
with the interests of the lessees. In the eveanhahconsistency between
rights exercisable by a lessee and rights exeleigpbthe holders of native or
aboriginal title, the appellants accepted thatfehmer would prevail. While
accepting the language of extinguishment, the #gomslwere disposed to
argue in terms of restrictions on the enforceabdittheir rights.

On 29 January 1996 Drummond J gave judgment ompfieminary
questions which had been identified for the purpadehe proceedings in the
Federal CoufiL55]. In the course of those answers, his Honour lneltléach
of the leases in question conferred on the lessgiat$ to exclusive
possession” of the land and that thereby the grfegdich lease "necessarily
extinguish[ed] all incidents of Aboriginal title in respect of the land
demised under the pastoral lease". This is a ceraie over-simplification

of Drummond J's judgment but it will suffice atglstage in order to show
how the matters come before this CL6]. It should be noted, however,
that his Honour did not decide whether the apptdlare the holders of native
title rights in respect of the leased land. Thattenavas not explored and is
shut out by his Honour's answers to the questibms.result is to clothe the
principal questions with a certain unreality.

Drummond J also answered questions bearing on €laynthe appellants
against the State of Queensland, Comalco Alumiritanand Aluminium
Pechiney Holdings Pty Lf#i57]. By those claims th@@ Wik = Peoples
challenged the validity of Special Bauxite Miningdses which had been
granted by the State to mining companies undeautigority of Queensland
legislation.

On 22 March 1996 Spender J granted the appelleaw® lto appeal to the Full
Court of the Federal Court against the judgmemroimmond J. Leave was
necessary because his Honour's judgment was iotéoly and did not
dispose finally of the proceedings. Notices of motivere filed in the Federal
Court seeking removal of both matters to the Higlu®€ An order to that
effect was made on 15 April.

An amended notice of appeal filed in this Cour8nMay excised any
challenge to the answer given by Drummond J tditeequestion asked of
him, namely, whether the power of the Queenslambidifaent at the time of
its establishment and thereafter was subjectitmitation that prevented it
from enacting laws providing for the grant of pastdeases that do not
preserve native title rights. His Honour answeretd juestion adversely to
the appellants.



In its present form the notice of appeal is prityaaichallenge to the
conclusion of Drummond J that the grant of the blgdrlease and the
Mitchellton leases in each case extinguished atiyanttle rights in the land.
When the hearing began in this Court, leave tawetee was granted to State
and Territory governments and others. However, thartGnade it clear that it
proposed to deal only with the particular questi@ised by the notice of
appeal, questions which related specifically toHloéroyd and Mitchellton
leases.

His Honour's approach to the significance of thetqral leases in question,
dictated as he considered by the majority judgroéttie Full Court of the
Federal Court ilNorth Ganalanja Aboriginal Corp v Queensladrfiwas in
the following termgL59]:

" | regard the majority decision as binding auttyotihat the executive act of
granting a pastoral lease under Crown lands ldmislghat does not differ
materially from the Land Act 1902 will extinguishyanative title rights that
existed in respect of the Crown land the subjetheflease, provided the
lease confers a right to exclusive possessiontf@rdhan a short period on
the lessee and also provided the lease does ni@tic@reservation sufficient
to preserve those native title rights."

The conclusion reached by the Full CourNiorth Ganalanjawas that the
1904 pastoral lease under consideration in th& casessarily extinguished
any native title rights that may have existed im ldmd leased, for the reason
that the lease conferred a right of exclusive pgmiea on the lessee. This
right of exclusive possession, though limited imdito the duration of the
lease, was held sufficient to extinguish all natitle rights. Drummond J
observeflL60]:

"l also regard the majority decision as authorityding on me that a lease
will confer a right to exclusive possession suéfitito have that extinguishing
effect, notwithstanding the fact that the lessimésest is fettered by
conditions and statutory limitations of the kindahich the 1904 lease was
subject and notwithstanding that the grant is esqeé to be 'for pastoral
purposes only', as was the 1904 lease".

Nevertheless, his Honour qualified this approatkeast to the extent of
recognising that there may be a question of deigrkexdved in determining
whether a pastoral lease does extinguish natieeigthts where a short term
is involved. He referred also to the extent of estrictions imposed by the
lease and the statute pursuant to which it wasteplaas matters relevant to
the issue whether



“"the particular lease truly does confer a righeéxd¢lusive possession or at
least a right of possession sufficiently exclugivextinguish native

title"[161].

The Holroyd River Holding lease

The story of the Holroyd lease begins with Instrutredriease No 4652,
dated 8 February 1945. It is titled "Lease of Pastdolding under Part lll,
Division 1 of The Land Acts1910 to 1943[162]. The lease is expressed to
be for "pastoral purposes only". The lessee istifieth as Marie Stuart
Perkins and the term of the lease is 30 years fr@atober 1944 at a yearly
rent. The area leased is 1,119 square miles. Refeis made in the
instrument to a notification dated 8 June 1944

"declaring the said land open for Pastoral Leas#t@mll other rights,
powers, privileges, terms, conditions, provisiaageptions, restrictions,
reservations, and provisoes referred to, contaimeprescribed in and by the
said Act$163], The Mining on Private Land Act$909to 1929," andl'he
Petroleum Acts1923to 1939, or any Regulations made or which may
hereafter be made under the aforesaid Acts or athem".

The lease also contains reservations of mineralpatrdleum and rights of
access for the purpose of searching for and obgithiem. It concludes:

"AND WE DO FURTHER RESERVE the right of any person dalihorised
in that behalf by the Governor of Our said Stat€auncil at all times to go
upon the said Land, or any part thereof, for anyppse whatsoever, or to
make any survey, inspection, or examination ofstrae".

On 20 December 1972 the then lessees, John H&tm@nbwski, John
Darling, James Maurice Gordon and Ross Farm Ptytednapplied under s
155 ofThe Land Actd962 to 1967 for the grant of a new lease of thidihg.
The application contains a description of the lapdhe lessees: natural
waters only; bloodwood, ironwood, stringy barkirée, messmate, ironstone
ridges with some melon-hole country, some speasgrath some kangaroo,
purely breeding country; approximately one beasi@acres; country suitable
for cattle breeding only; no improvements; no acemdation.

There followed correspondence between the Land Aditndttion
Commission and the lessees, as a result of whehuhsisting lease was
surrendered so that a new lease might issue. Théease, which is the
current lease, is Instrument of Lease No 4652, dafddarch 1975. It is
titled "Lease of Pastoral Holding under Part VI, Bion 1, of the_and
Act1962-1974". It is not expressed to be for "pasiouaposes only". It
identifies the former lessees as the new lesseissor a term of 30 years



from 1 January 1974 at a yearly rent. It is exprdds be subject to statutory
and other reservations similar to those containdtle earlier lease. It is
granted upon condition that within five years frdme commencement of the
lease the lessees carry out a number of improvenbgnivay of buildings, an
airstrip, internal fencing, dams, a set of mairdgaand dip; sow 100 acres at
least as a seed production area; and "Encloseotdag with a good and
substantial fence". The lessees are further redjtithering the whole term of
the lease [to] maintain all improvements".

In his judgment Drummond J s@lé4]:

"The questiofiL65] focuses solely on the current lease and ignoresdhlier
lease because the current lease is no doubt coeditiebe typical of a
number of leases granted over lands in the ard@edpplicants' claim not
previously leased."

His Honour concludgdd66]:

"This lease is subject to substantially less oneresictions than was the
1904 lease considered in tNerth Ganalanjacase ... There is no ground for
holding that this lease is so different in any mateespect from the 1904
lease that it should not be held ... to conferhenl¢ssee the right to exclusive
possession of the area of the lease. It follows tipon the grant of this lease,
any native title rights the applicants held in espf those lands were
extinguished, unless the lease contained a regamnalifficient to preserve
those rights to the applicants."

Nevertheless, reference is made in these reasomgstifne to time to the
earlier lease.

The Mitchellton Pastoral Holding leases

These leases were granted over lands within thechidaim by the Thayorre
People.

The story of this leasehold begins with Instrumdritemse No 2464, dated 25
May 1915. It is titled "Lease of Pastoral Holdingden Part I, Division 1 of
"The Land Act of 1910™. The lessees were AlfrecepasSmith, Thomas
Alexander Simpson and Marshall Hanley Woodhouss.dkpressed to be for
"pastoral purposes only". The term of the lea0igears from 1 April 1915
at a yearly rent. The area leased is 535 squars.niite lease has
reservations which are similar to, though not iaetwith, the reservations in
the Holroyd lease. There is no reservation of petirn; thePetroleum

Act had not then been enacted.



The lessees never took possession of the holdin@0Guly 1918 the lease
was forfeited, "the lessees having failed to pa&yahnual rent due". Shortly
thereafter the Mitchellton area was declared opepdstoral lease.

Instrument of Lease No 2464, dated 14 February 1949 also granted
underPt Il Div 1 of The Land AcfL910 (Q). It was of the same land as the
1915 lease. The lessee was Walter Sydney Hoodle@ke is expressed to be
for "pastoral purposes only". It was for a tern86fyears from 1 January
1919. The lease was subject to reservations urtteMining on Private Land
Act 1909 (Q) and’he Petroleum Act915 (Q). Like the previous lease, it
concluded with a reservation, concerning the rajtentry by authorised
persons, in the general terms noted in the Hollegde.

On 9 September 1919 Mr Hood transferred his intere$essee to The
Byrimine Pastoral Properties Limited. On 12 Octafé21 the company
surrendered the lease pursuant to s 1ZthefLand Aci1910. On 8 July 1921
the Chief Protector of Aboriginals had written e tUnder Secretary, Home
Secretary's Department, Brisbane, noting that thef®rotector's Office had
not been consulted at the time of the lease in Batxhat "there are about
300 natives roaming on this country, and when trmepgany starts operations
the natives will doubtless be hunted off". The ClMeftector noted that there
was a suggestion that the lease might be allow&pse. In that event, he
said, "l would strongly urge that, before allowiaigyone else to obtain
possession, this Department be first consultegégards the need for
reserving the area for native purposes”. On 12algrip22, an Order in
Council reserved the land, the subject of the foregses, for the use of
Aboriginal inhabitants of Queensland. The reseovatif the land did not
extinguish any native title rights then in existedé7].

Speaking of the Mitchellton leases, Drummond J[$8#&l:

" The lease considered in tNerth Ganalanjacase, supra, and those granted
under thd_and Act1910 confer substantially the same rights oneékede and
subject him to substantially the same restrictidims:1904 lease was subject
to a more restrictive limitation than the MitchefitPastoral Leases in that it
was subject to a condition reserving to the Crowrestricted right to resume
land for reserves without compensation (save f@ravements)."

His Honour then went on to say (as he had saidarcase of the Holroyd
lease) that each of the leases issued under tleldé§islation was subject to a
less burdensome range of limitations and restnstithan the lease considered
in North GanalanjaHe concludefd.69]:

"It therefore follows that each of these leasesikhbe held to confer the
right to the exclusive possession of the leasea anehe lessees. The grant of



the first of the Mitchellton Pastoral Leases mustéfore be taken to have
extinguished any native title rights the Thayore®ple may previously have
enjoyed with respect to the leased lands."

Pastoral leases: general observations

At the heart of the argument in the present calsatthe grant of each
pastoral lease extinguished native title rightsthie proposition that such a
grant conferred exclusive possession of the lanthemgrantee, and that
entitlement to exclusive possession is inconsistgtht the continuance of
native title rights.

Expressed with that generality, the proposition saiedconceal the nuances
that are involved. The first step is to consideethler the relevant grants did
in truth confer possession of the land on the gesto the exclusion of all
others including the holders of native title righkhat question is not
answered by reference only to general conceptdaf 8 involved in a grant
of leasehold. The language of the statute autimgrigie grant and the terms of
the grant are all-important. The second step i®terchine whether, if such a
grant did confer exclusive possession, native fiigjats were necessarily
extinguished. This second step has within it twesrednts. The first looks at
inconsistency, that is, whether and to what extative title rights are
inconsistent with the exclusive possession whiehgitant of a pastoral lease
Is said to carry. The second asks whether natieerights are thereby truly
extinguished or whether they are simply unenforteeathile exclusive
possession vests in the holder of the pastorad lézecause of the answers |
propose to the questions asked, this second eletnestnot arise for
consideration.

The grant of the pastoral leases with which thepealp are concerned did
not take place in an historical vacuum. It reflddige history of land grants in
Queensland. That history cannot be understood uiithame reference to
what had taken place in New South Wales of whickdpsland earlier
formed part.

Pastoral leases: an historical sufi&\p]

When the Australian colonies were first establistiesie was no doubt as to
the power of the Crown with respect to the dispasiof waste lands. The
Royal Prerogative was initially the source of gsamitland in Australigl71].
The situation was explained by Windeyer Remdwick Corporation v
Rutledgen these ternjd72]:

"The early Governors had express powers undert¢beimissions to make
grants of land. ... The colonial Act, 6 Wm IV No (836), recited ... that the



Governors ... had authority 'to grant and dispdsbeeowaste lands' ... And
when in 1847 a bold argument, which then had dipaliflavour, challenged
the right of the Crown, that was to say of the H@&Bmwvernment, to dispose of
land in the colony, it was as a legal propositiomlfy and finally disposed of
by Sir Alfred Stephen CIhe Attorney-General v Brown

Attorney General v Browh73] was not followed irMabo [No 2]but its
historical role remains.

The need for statutory regulation was brought abguhovements in New
South Wales in the late 1820s to occupy large avklnd to depasture stock.
The "squatters" moved on to land to which they hatitte. The land was
unsurveyed, their activities were uncontrolled. Arfidourse they had no
security. The colonial authorities met the movenwdraguatters with a system
of occupation licences. Thérown Lands unauthorized Occupation A889
(NSW)[174]established a Border Police force

“for the mutual protection and security of all pers lawfully occupying or
being upon Crown Lands beyond the limits allotteddgation”.

The Act made it unlawful to occupy Crown lands beay/tme limits of

location without a valid lease or license; it impds penalty for unauthorised
occupation. The protective reference to personsmfogoon Crown Lands"
was clearly wide enough to include Aborigines.

It was in 1842 that the management and dispodat@i/n land was first
brought under statutory control with the enactnodribe Sale of Waste Lands
Actl842 (Imp)175]. "The year 1846 saw the first step taken alongad ro
which led to the subsequent invention of a muletodl Australian tenures of
new types.[176] In that year th&ale of Waste Lands Act Amendment

Act 1846 (Imp)177] authorised the making of Orders in Council. An €rith
Council was issued in 1847 in respect of New Sdléthes. This made it
lawful for the Governor to grant leases of landinmsettled districts for any
term not exceeding 14 years for pastoral purpd3ebry has described this
Order in Council as having a two-fold significanaghe New South Wales of
the day.

"It brought to an end the policy of concentratidrsettlement, which was to
have been achieved by the Crown refusing to aketiet fee simple of, or to
lease, any land outside 'the nineteen countiegshdr8ydney or outside small
areas around Hobart, Melbourne and Brisbane.dtiatsoduced a system of
Crown leasehold tenures which led to the whole wdtAalia being
transformed in subsequent decades into a patchyuoltkof freeholdings,
Crown leaseholdings, and Crown 'reservgs 8]



Less than a decade later the English authoritiesy¢fh theNew South
WalesConstitutionAct 1855 (Imp), surrendered their control over Crown
lands. Thereatfter, the entire management and dispb€aown lands was
vested in the New South Wales legislature.

It is against this background that one goes taiuation in what later

became the State of Queensland. By Proclamati@d d#t February

1847179] the District of Moreton Bay ceased to be a peatilesnent.
Pursuant to the provisions of tBeown Lands unauthorized Occupation Acts
of 1839-1841a Commissioner of Crown Lands was appointedHer t
Moreton Bay District. Other Districts were procla@&chas settlement expanded
in the move to open up new land for pastoral puepos

In June 1859 Queensland became a separate colomyaws of New South
Wales, including laws regulating the "sale, letfidgposal and occupation”
of waste lands, remained in force until repealedanied by the legislature of
the new colony. By Order in Council of 6 June 18%® Queensland
legislature was empowered to make laws with redpeastiste lands. By
30 of theConstitutionAct 1867 (Q), "it shall be lawful for the Legislature o
this colony to make laws for regulating the satérlg disposal and
occupation of the waste lands of the Crown withim $aid colony". Section
40 vested the "entire management and control ofviete lands belonging to
the Crown in the said Colony of Queensland ..heltegislature of the said
colony". The local legislature adopted the fornpastoral lease tenure which
had evolved in New South Wales. Many statutes wassed between 1860
and 1962 which provided for or affected pastorasés. It is unnecessary to
detail them; it suffices to say they reflected gimee designed to meet a
situation that was unknown to England, namely gib@upation of large tracts
of land unsuitable for residential but suitable gastoral purposes. Not
surprisingly the regime diverged significantly frahat which had been
inherited from England. It resulted in "new formga@fure{180]. Regard
must be had to the extraordinary complexity of tesun Australia, perhaps
most of all in Queensland. This can be seen modtlyaa the writings of Dr
Fry.

While Australia inherited the English law of tenuitenust be remembered
that the system of tenures had by then undergomd change. In 1788
socage and copyhold were the only lay tenures resed by English law and
frankalmoin was the only spiritual tenure. Frankalmwas then obsolescent;
it was never specified in any Australian grant.|&lad has been held here on
copyhold tenure. Socage is the only form of tertliag, for practical if not
theoretical purposes, has existed in this country.

As early as 1905 the authors of what became timelatd real property text
for New South Wales had writtg81]:



"The law of real property now in force here, andltdve on the same subject
in force in England, present more numerous and rsioikeéng differences and
divergences than are found in any other branclyowdlemportance. ... The
English law of real property ... has ... receivesirang impress of feudalism

... It was therefore natural that this medievalghy when transplanted to new
and uncongenial soil, should soon begin to withets weakest branches -
that is to say, in the principles which derived léneest support from public
utility and convenience, and presented the mogirggrdepartures from
modern notions of reason and justice."”

What is important about this history of legislatitmth in New South Wales
and Queensland, is that it is essentially the stbtite relationship between
the Crown and those who wished to take up langdstoral purposes. It
reflects the desire of pastoralists for some fofreeaurity of title and the
clear intention of the Crown that the pastoraktsuld not acquire the
freehold of large areas of land, the future uselath could not be readily
foreseen.

Writing in 1946-1947, Dr Fry commentd®2]:

"A century of subsequent legislation by the varitaggslatures of Australia
has developed a new system of land tenures inaheus Australian States
and Territories, so that it is now possible to sajh a very high degree of
accuracy, that the constitutional supremacy of ralisin Parliaments and the
Crown over all Australian lands, as much as thedédoctrines of the
Common Law, is the origin of most of the inciderttaehed to Australian
land tenures."

Of course Dr Fry was not writing with the principlenunciated iMabo [No

2] in mind. His starting point was clear: "Rightg@spect of any land in
Australia must therefore be derived either direotlyndirectly from the
Crown, or not at all[183] Mabo [No 2] has shown his starting point to be too
narrow. What is important for present purposesri§iy's focus on legislation
rather than feudal doctrine in order to identifg thcidents of tenure. This
reinforces the need to look at the relevant stagytoovisions, rather than
simply apply feudal notions of tenure without calesing their place in the
statutory scheme. Thus v Toohey; Ex parte Meneling Station Pty,Ltd
where the question was whether a grazing licenderuheCrown Lands
Act1931 (NT) conferred an "estate or interest” inlémal within the meaning
of theAboriginal Land Rights (Northern Territory) A&®76(Cth), Mason J

said184]:

"The grazing licence is the creature of statute foghpart of a special
statutory regime governing Crown land. It has t@haracterized in the light
of the relevant statutory provisions without atiaghtoo much significance to




similarities which it may have with the creationparticular interests by the
common law owner of land."

These comments apply with particular force to Quieeialswhere, at least at
the time Dr Fry was writing, there were approxinha#) different kinds of
Crown leasehold and Crown perpetual leasehold ésniio approach the
matter by reference to legislation is not to tune's back on centuries of
history nor is it to impugn basic principles of pesty law. Rather, it is to
recognise historical development, the changesaroler centuries and the
need for property law to accommodate the very giffesituation in this
country.

Pastoral leases lie in the grant of the Crown. Tdreythe creature of statute
and the rights and obligations that accompany therive from statute. In
light of this, it is pertinent to turn to the lefgisBon pursuant to which the
leases the subject of these appeals were granted.

ThelLand Act1910

The grants in question were of course of Crown |3 first Holroyd lease
and both Mitchellton leases were granted pursumant subject to the
conditions and provisos of Pt Ill Div 1 of thand Act1910 (Q).

The 1910 Act is described in its long title as

"An Act to Consolidate and Amend the Law relatinghte Occupation,
Leasing, and Alienation of Crown Land."

Section 6(1) empowers the Governor in Councilhenname of His Majesty,
to "grant in fee-simple, or demise for a term adinge any Crown land within
Queensland”. "Crown Land" is defirjé85] as

"All land in Queensland, except land which is, thoe time being -

(a) Lawfully granted or contracted to be grantetessimple by the Crown;
or

(b) Reserved for or dedicated to public purposes; o

(c) Subject to any lease or license lawfully grdrig the Crown: Provided
that land held under an occupation license shalldeaned to be Crown land".

Part 11l of the Act deals with Pastoral Tenures. Tdren pastoral tenures is
wider than pastoral leases since it includes odeupéacenses granted under
Pt 111[186]. Division 1 of Pt Il prescribes the machinery wdigy Crown land
may be declared open for pastoral lease for am@texceeding 30 years and



competing applications dealt with. When the termammf lease exceeds 10
years, the term is to be divided into periods,|éséperiod to be of such
duration as to permit the other period or periadsd of 10 years
duratiorj187]. Division 1 contains other provisions relatinghe
computation of rent. Subject to what is said ingkaeral provisions of the
Act, little more appears as to the rights and @hians attaching to pastoral
leases.

Division 11 of Pt Il deals with occupation licess&ection 45 empowers the
Minister to declare Crown land to be open for oatigm under occupation
license. A yearly rent is payable. Each licenserespon 31 December of the
year in which it is granted but is renewable froparto yedi88]. While Pt

Il makes specific provision for pastoral leased ancupation licenses in
respect of term and rent, other parts of the Aptyapqually to both.

There are two other sections of the 1910 Act whitbugl be noted because
of the attention paid to them (or their counterpartlater legislation) in
argument. The first is s 135 which reads:

"If the license or lease of any land is determibgdorfeiture or other cause
before the expiration of the period or term for @vhit was granted, then,
unless in any particular case other provision idena that behalf by this Act,
the land shall revert to His Majesty and becomen@rtand, and may be dealt
with under this Act accordingly."”

This section has relevance to the concepts of ratitlesand reversion to the
Crown which are discussed later in these reasons.

The other provision is s 203 which reads:

"Any person, not lawfully claiming under a subsigtiease or license or
otherwise under any Act relating to the occupatib@rown land, who is
found occupying any Crown land or any reservesdound residing or
erecting any hut or building or depasturing stdwk¢on, or clearing, digging
up, enclosing, or cultivating any part thereof,lsba liable to a penalty not
exceeding twenty pounds."

This provision was relied upon by the respondentvaiencing the exclusive
possession of a pastoral lessee. | shall retusr2@@B8 when dealing with that
guestion.

As already noted, the leases granted under the A{089] were expressed
to be for "pastoral purposes only". "Pastoral pags is not defined in the
Act nor are the grants of lease specific as to wiaexpression entails.

Clearly it includes the raising of livestock. Isalincludes things incidental



thereto such as establishing fences, yards, bmitts, and accommodation for
those engaged in relevant activities. But the asehich the land may be put
is circumscribed by the expression "pastoral pupasly"; the rights of the
lessee are to be determined accordingly.

ThelLand Act1962

The second Holroyd lease, the one on which Drumnddiedused, was
granted in pursuance of Pt VI Div 1 of thand Act1962-1974.

The 1962 Act is described in its long title as

"An Act to Consolidate and Amend the Law relatinghte Alienation,
Leasing and Occupation of Crown Land."

With some transposition of words, the long titléshe 1910 and 1962 Acts
are the same. The definition of "Crown land"” in 1862 Act is the same as
that in the 1910 Act. The power to make grants aadds is virtually the
same. In the 1962 Act s 6(1) empowers the Govem@ouncil, in the name
of Her Majesty, to "grant in fee-simple, or demigea term of years or in
perpetuity, or deal otherwise with any Crown lanthuw Queensland”.

Part 11l of the 1962 Act deals with Pastoral Tersundich it identifies as
pastoral leases, stud holdings (not found in tHe&1&ct) and occupation
licenses. Occupation licenses are dealt with sriyiila both Acts. Part Il Div
1 of the 1962 Act prescribes the machinery whe@mwn land may be
declared open for pastoral lease. Section 49(hyifcks

"the following classes of tenure, namely:-
(a) pastoral holding; or

(b) pastoral development holding; or

(c) preferential pastoral holding".

These classes of pastoral lease are not defineds 82(tL) provides that land
may be declared open for pastoral lease underrphdi®velopment holding
"only where the cost of developing the land willd@ormally high, and
where developmental conditions are imposed caledlett improve the
carrying capacity and productivity of the land @aodievelop the public
estate". A preferential pastoral holding carrie®hligation of personal
residence if the notification so provid&éo].

Mention is made earlier in these reasons of theorgments and
development specified in the second Holroyd leasielwnis a pastoral



holding. While the lease is not expressed to b@éstoral purposes only, no
other activity is authorised. The term of such stpal lease is to be
determined by the Minister and may not exceed 304491].

By force of s 4(2), all leases granted under regubAlcts and subsisting at the
commencement of the 1962 Act "shall be deemedye haen granted or
issued under the provisions of this Act relatingh tenure or class or mode
of a class of tenure hereunder which is analogoai®to”.

Before leaving this survey of the 1962 Act, twopsions should be
mentioned. In dealing with the 1910 Act mention wasde of s 135 which
provided that on the determination of a lease leetloe expiration of the term,
the land reverted to His Majesty and became Crand.|IThat provision has
its counterpart in s 299(1) of the 1962 Act witbwever, an additional
requirement that the person in occupation give giehpossession to the
Land Commissioner, "otherwise such person shalltbespasser upon Crown

land'1192].

The other provision was s 203 of the 1910 Act netatd persons on Crown
land, "not lawfully claiming under a subsistingdeaor license or otherwise
under any Act relating to the occupation of Croamnd". It has its counterpart
in s 372 of the 1962 Act.

Leases: exclusive possession

The 1910 Act and the 1962 Act say little as to thhts conferred by a
pastoral lease. What of the lease itself? In edtihedeases with which this
appeal is concerned, the Crown "DO HEREBY ... DEMIS¥DALEASE"
the land in question.

At the forefront of the respondents' case was tgeraent that an essential
feature of a lease is that it confers exclusivespssion on the lessee. In their
submission, it followed that the instruments, bgyagtoral leases, conferred
on the lessees exclusive possession of the lando3® the issue in that way
is to focus unduly on leasehold interests as kntmathe common law and to
give insufficient recognition to the fact that thastoral lease is a creature of
statute. Accordingly, the rights it confers and dbdigations it imposes must
be determined by reference to the applicable stigtyrovisions. That is not
to say that reference to leasehold interests atrmriaw does not aid an
understanding of these rights and obligations.iBuust not be allowed to
obscure the particular nature of a pastoral leagenthe relevant legislation.
And it must not divert attention from the basic sfien whether the grant of a
pastoral lease was so inconsistent with the existehnative title rights that
those rights must be regarded as having been exdimgd. With those
observations in mind, | turn to a consideratioheakehold interests.



The headnote tRadaich v Smifi93] reads:

" In determining whether an instrument createsaadeas opposed to a licence,
the decisive factor in favour of a lease is whetherright which the

instrument confers is one to the exclusive possessithe premises for a
term."”

Put that way, the point is not so much that a 4easnfers exclusive
possession; it is that the conferring of exclugessession is an indication
that the arrangement in question is a lease r#ther say, a licen€E4].

Radaich v Smitland many other cases in which the character edisel has
been considered were decided in the context of cancial transactions, often
entered into against the background of legislat@t controlled rents and
evictions. The factual background had generallynteeerritten contract,
described as a licence in order to avoid the operaf legislation. It is in this
context that the following passage from the judghoéiwindeyer J must be
considerefll95]:

"What then is the fundamental right which a terfaad that distinguishes his
position from that of a licensee? It is an interedand as distinct from a
personal permission to enter the land and use gdme stipulated purpose or
purposes. And how is it to be ascertained whethen an interest in land has
been given? By seeing whether the grantee was gilegal right of

exclusive possessiarf the land for a term or from year to year orddife or
lives."

The particular context in which emphasis has beaogol on exclusive
possession is further illustrated 8treet v Mountfordwhere the question was
whether an agreement gave rise to a tenancy pedtecider th&ent
Acts(UK). Lord Templeman, with whom the other Law Loatgeed,
"gratefully adopt[ed] the logic and the languag&\bhdeyer J[196] for the
purposes of determining whether as a result olga@egment relating to
residential accommodation the occupier was a lodgartenant. Neither
Windeyer J nor Lord Templeman was speaking in a gbmtkich throws

light on the position of a "lessee" whose rightpatal on statute. It is a
mistake to apply what is said in these passagtgetpresent appeals unless it
accords with the relevant statute and has regattetpresence on the land of
the indigenous people.

The inconclusiveness for the present context ofrgda® terms such as lease
and licence is illustrated 9'Keefe v Malonvhich concerned licences
granted under th€rown Lands Aci889 (NSW). Lord Davey, delivering the
advice of the Privy Council, spoke of the needxanaine the rights actually
conferred on the grantee and $48Y1:



"An exclusive and transferable licence to occupylfor a defined period is
not distinguishable from a demise, and in the latise language of the Land
Acts the words 'leased, 'lease," and 'lessedyaayaeently used as words of a
generic import, including lands held under occupaticence, or the licence
or the holder thereof."

The point is that the rights and obligations of espe holding an interest
under the legislation involved in the present ajgpage not disposed of by
nomenclature. A closer examination is required. [beseness of terminology
in this area is further illustrated by the termtiilng lease" which, as used in
theMining Act1906 (NSW), was described by Windeyer Wade v New
South Wales Rutile Mining Co Pty Iftlas "really a sale by the Crown of
minerals reserved to the Crown to be taken bydhksde at a price payable
over a period of years as royaltig®9].

Likewise, the question has arisen whether an arraagedescribed as a lease
may fall short of the grant of a right of excluspessession. It arose
inGoldsworthy Mining Ltd v Federal Commissioner of atsoe™® with
respect to a dredging lease of an area of seasbadd under thieand
Act1933WA). The respondent in that case argued that raiens in favour
of the Crown and others by way of access for namigaand the reservation
of all minerals and petroleum showed that there measght of exclusive
possession in the appellant. Mason J rejectedrthereent, holding in effect
that the reservations were explicable by reasdahefelationship of the sea-
bed to the navigable channel which it underlayetd] his Honour thought
that the very existence of access reservationsrassa right of exclusive
possession. It is clear that Mason J found suayh& in the terms of the
overall arrangement, not simply in the use of tkgression "demises and
leases". A similar approach may be founéienwood Lumber Company v
Phillips where the Privy Council sgD1]:

"If the effect of the instrument is to give the et an exclusive right of
occupation of the land, though subject to certagervations or to a restriction
of the purposes for which it may be used, it ilaim a demise of the land
itself."

The instrument in question was a licence of landHerpurpose of cutting
timber, granted pursuant to a Newfoundland statute.

Certainly, the authorities point to exclusive paessen as a normal incident of
a lease. They do not exclude, however, an inquirgtiadr exclusive
possession is in truth an incident of every arrareydg which bears the title of
lease. Furthermore, those authorities, which aextiid to commercial
transactions between individual persons or corporat are not concerned
whether something that is underpinned by commonrémegnition, namely,



native title rights, are excluded by the grantligy €rown of what is described
as a pastoral lease over land to which those ragtash.

There is a passage in the judgment of Brenna\dnierican Dairy Queen
(Q'ld) Pty Ltd v Blue Rio Pty LE#02] which may seem to tell against some of
the considerations just mentioned. His Honour e&illease by a trustee of
land reserved undéihe Land Ac1962-1981 (Q):

"By adopting the terminology of leasehold intereiie Parliament must be
taken to have intended that the interests of &égtsansferee, mortgagee or
sublessee are those of a lessee, transferee, geetga sublessee at common
law, modified by the relevant provisions of the Act

These remarks were made in a particular contextelyanvhether a sublessee
of the land could assign its interest at common [Ewe further sublease
proposed was an entirely commercial transactiotidihot involve the title of
the Crown. There is no comparison with the situaiiothe present appeals.
Furthermore, examination of how pastoral leasescamout in Queensland
and the more basic question of tenures under Qlaeehkaw shows that his
Honour's observation cannot be transposed sothsow light on the position
of native title rights. The same may be said ofdhservation of Mason J in
the same caf03] that the rule that courts will construe a stainte
accordance with common law principles "applieh®grinciples of the
common law governing the creation and dispositibrnghts of property".

Pastoral leases: exclusive possession

It is not surprising that the terminology of pasldeases was employed by
the legislature. And it is important to bear in chithat although the second
Holroyd lease was granted in 1975 (the Mitchelleases in 1915 and 1919),
the regime under which all the leases were grantedestablished before the
turn of the century and was itself part of thedrstl development of the
colony. The regime is best understood by seeing tdwd preceded it, as
outlined earlier in these reasons.

It is apparent from a despatch from Sir George §ifjansmitting th€rown
Lands unauthorized Occupation Aotthe Secretary of State that one of its
aims was "for the purpose of putting a stop todtnecities which have been
committed both on them [the natives] and by tH@@¥]. Furthermore, under
the Regulations made pursuant to that Act a licencéd be cancelled if the
licensee was convicted "of any malicious injury coitted upon or against
any aboriginal native or other persons". The wheh®r of these provisions
indicates a contemplation that Aborigines wouldipen licensed lands.



The thrust of contemporary documents, in particatenmunications by the
Secretary of State, Earl Grey, to the Governor offISeuth Wales make it
clear that Aborigines were not to be excluded ftand under pastoral
occupatiof05]. In the first of these two despatches, Earl Greytavof
pastoral occupation:

"l think it essential that it should be generalhyderstood that leases granted
for this purpose give the grantees only an exclusght of pasturage for their
cattle, and of cultivating such Land as they mayireqwithin the large limits
thus assigned to them, but that these Leases amt@aded to deprive the
Natives of their former right to hunt over theseticts, or to wander over
them in search of subsistence, in the manner tohwthiey have been
heretofore accustomed, from the spontaneous praafube soil except over
land actually cultivated [or] fenced in for thatrpase.”

In the second, Earl Grey repeated his earlier viet/the intention was "to
give only the exclusive right of pasturage in thes, not the exclusive
occupation of the Land, as against Natives usifay ithe ordinary purposes".

The Queensland legislation aimed at giving pas&isgaiome security of
tenure in regard to their pastoral activities. &éhorities in England
expressed almost constant concern that the grapatstbral leases should not
be used to prevent Aborigines from using the lamds@ibsistence purposes.
And a similar concern was expressed within Ausralhus in his 1900
Annual Report the Northern Protector of Aborigin&alter Roth, warned
against the dispossession of blacks from theirihgrgrounds and sources of
water supply "by their lands being rented for gngaiights at a nominal
figure". He added:

"Carrying the present practice (might against dighita logical conclusion, it
would simply mean that, were all the land in thetméo be thus leased, all the
blacks would be hunted into the s¢206]

The Protector repeated his forebodings in his regd®03207].

Against this background, it is unlikely that théemtion of the legislature in
authorising the grant of pastoral leases was téecqossession on the lessees
to the exclusion of Aboriginal people even for theaditional rights of

hunting and gathering. Nevertheless, "intentiorthis context is not a
reference to the state of mind of the Crown ohef@rown's officers who, for
instance, made a grant of land. What is to be &sned is the operation of

the statute and the "intention" to be discernethfitf208].

Some reference should be made to the authorities which the respondents
relied. InMacdonald v Tullythe Full Court of the Supreme Court of



Queensland said of a plaintiff who had paid renth®Crown and occupied
and stocked Crown lands undére Tenders for Crown Lands A% Vic No
12 (Q), though no formal lease had been grant&dn{209]:

"This right of the plaintiff to occupy was, in oupiaion, capable of being
maintained against any disturber, whether assutoingsturb in virtue of an
alleged lease or otherwise."

But, despite the generality of the statement, ¢tesr that the Court was
directing its attention to the position of thirdrpp@s in the conventional sense,
not to Aborigines whose traditional land might falthin the lease. The same
may be said of the observation of the Full CoulMildash v

Brosnan210] that a pastoral lessee had an "exclusive rigtiteédand".

Reference was made earlier in these reasons t® gf20e 1910 Act and its
counterpart, s 372 of the 1962 Act. The respondmonitended that the effect
of the provision was to render a trespasser arsopavccupying Crown land
who was "not lawfully claiming under a subsistiegde or license". This was
said to include Aborigines. The answer to this eatibn was given by
Brennan J irMabo [No 2] when dealing with s 91 of tl@rown Lands
Alienation Actl876 (Q), the predecessor of this provision. H&éur

said211]:

"To construe s 91 or similar provisions as applymthe Meriam people in
occupation of the Murray Islands would be trulyd@aran. Such provisions
should be construed as being directed to thosewene or are in occupation
under colour of a Crown grant or without any colotiright; they are not
directed to indigenous inhabitants who were onracupation of land by
right of their unextinguished native title."

In the course of argument reference was made tddbision of this Court

in Yandama Pastoral Co v Mundi Mundi Pastoral Co[21] as pointing to
exclusivity of possession on the part of a holdex pastoral lease. But this
was a case in which one pastoral company, relymgeotain statutory
provisions, claimed the right to take travellingat across the land comprised
in a pastoral lease held by another pastoral coypngdre judgments turned on
the language of the statutory provisions. There lveagever a strong dissent
from Isaacs J who thought it astonishing to heargtiedR13]

“"that - while in the very act of liberalizing theraditions of pastoral
settlement in the more distant parts of the Stateirgin land ... the
Legislature of South Australia had deliberately @addphe suicidal and
inconsistent policy of making the passage of hgaltvelling stock, not only
always more difficult than it already was, but imast number of cases
impossible".



His Honour's judgment is lengthy, involving a dieidiconsideration of the
history of pastoral leases in South Australias lpparent that his view of the
statutory provisions was influenced by that histwhich he regarddd14] as
establishing thatthe right of owners of travelling stock to passright more
or less regulated, but basically a right - oven@rdands, including lands let
by the Crown for pasturage,part of the constant and traditional policy and
law of South Australia

While the appellants may find some support forrtagjument in the
dissenting judgment of Isaacs J, the decisiorfitgels on statutory language.
Certainly, the decision offers no support for thegosition that exclusivity of
possession is a hecessary ingredient of a pastass.

A pastoral lease under the relevant legislatiomtgcto the lessee possession
of the land for pastoral purposes. And the granessarily gave to the lessee
such possession as was required for the occupattithie land for those
purposes. As has been seen, each lease contametbar of reservations of
rights of entry, both specific and general. Thedessright to possession must
yield to those reservations. There is nothing instla¢ute which authorised the
lease, or in the lease itself, which conferredhengrantee rights to exclusive
possession, in particular possession exclusivd aghts and interests of the
indigenous inhabitants whose occupation deriveunh fifeeir traditional title. In
so far as those rights and interests involved gom{p or remaining on the
land, it cannot be said that the lease conferreith@grantee rights to
exclusive possession. That is not to say the ldgrgaave conscious
recognition to native title in the sense refleatddabo [No 2] It is simply

that there is nothing in the statute or grant shauld be taken as a total
exclusion of the indigenous people from the lahdreby necessarily treating
their presence as that of trespassers or at besskes whose licence could be
revoked at any time.

It follows that Question 1B(b) and Question 1C{kihjch ask whether the
pastoral leases "confer rights to exclusive possess the lessee", must be
answered "No". As the questions are framed, thetgreof extinguishment
strictly does not then arise. But for these reasoite meaningful, one must
go on and consider to what extent the grant ofstopal lease under the 1910
Act or 1962 Act necessarily extinguished nativie tilghts.

That a concept of feudal tenure brought to Austialibsubjected to change
through a complex system of rights and obligatiatapted to the physical,
social and economic conditions of the new colonyparticular the disposition
of large areas of land (often unsurveyed) for atéchterm for a limited
purpose, should determine the fate of the indigempmople is a conclusion
not lightly to be reached. The continuance of reatitle rights of some sort is
consistent with the disposition of land through plastoral leases. | say "of



some sort" because there has been no finding biyatieral Court whether
such rights existed in respect of the leased lawg idthey did, the nature of
those rights. That is a matter to which | shallinet

Extinguishment

The idea of extinguishing title to land raises a hanof questions,
particularly when the title said to have been eyiished does not derive from
the common law but has been recognised by the contema When land is
acquired by the Crown for the purposes of publickspthe title of the
registered proprietor is in truth extinguished bkck of the notice of
acquisition or resumption. The title vests in threv by force of statute
though registration may be required under the Tersystem. But that is
hardly the situation here when what is contendddatthe grant of a pastoral
lease of itself effected an extinguishment of ratitle rights.

In Mabo [No 2] Brennan J sajd15]:

" Sovereignty carries the power to create and tmguish private rights and
interests in land within the Sovereign's territdtyollows that, on a change of
sovereignty, rights and interests in land that imaye been indefeasible under
the old regime become liable to extinction by eisgrof the new sovereign
power."

His Honour cited, in support of the initial proptosn, Joint Tribal Council of
the Passamaquoddy Tribe v Mortth There are other authorities which
assert or assume the power to extinguish traditittftef217]. The general
proposition is not questioned by the appellantsd Although fiduciary
obligations on the part of the State of Queenslaek asserted by the
appellants, it is unnecessary to pursue this aspecter to deal with the
guestions posed by the appeals.

Mason CJ and McHugh J agreed with the reasonsidigment of Brennan J.
Deane and Gaudron JJ said that, like other leghts;

“"the rights conferred by common law native titleldhe title itself can be
dealt with, expropriated or extinguished by validn@nonwealth, State or
Territorial legislation[218].

| said that there is "precedent for the propositlwat the Crown has power to
extinguish traditional titlg219]. But | raised a number of questions. Is the
power exercisable only with the consent of theltitlders or is it exercisable
unilaterally? 1 addg@20]:



“"the plaintiffs did not contest the Crown's poweektinguish traditional title
by clear and plain legislation. That concession praperly made, subject to a
consideration of the implications that arise in¢hse of extinguishment
without the consent of the titleholders."

Later in his judgment Brennan J dail1]:

" However, the exercise of a power to extinguistiveditle must reveal a
clear and plain intention to do so, whether theadbe taken by the
Legislature or by the Executive."

The need for clarity of intention is spelled outhe judgments of other
members of the Coy#22].

In Western Australia v The CommonwedNiative Title AciCasé the
following passage appefzg&3]:

" After sovereignty is acquired, native title camdxtinguished by a positive
act which is expressed to achieve that purposergine. provided the act is
valid and its effect is not qualified by a law whiprevails over it or over the
law which authorises the act. Again, after sovergigs acquired, native title
to a particular parcel of land can be extinguishyethe doing of an act that is
inconsistent with the continued right of Aborigirtesenjoy native title to that
parcel - for example, a grant by the Crown of aebof land in fee simple -
provided the act is valid and its effect is notldieal by a law which prevails
over it or over the law which authorises the act.”

It is with the concept of inconsistency that thappeals are much concerned.

During the hearing of these appeals attention fed¢wsn a passage in the
judgment of Brennan J iabo [No 2]where his Honour sdii24]:

" A Crown grant which vests in the grantee an ggém land which is
inconsistent with the continued right to enjoy &vetitle in respect of the
same land necessarily extinguishes the native'title

In this regard Deane and Gaudron JJ said:

" The personal rights conferred by common law ndiile ... are extinguished
by an unqualified grant of an inconsistent estatihé land by the Crown,
such as a grant in fee or a lease conferring fie to exclusive
possessionf225].

In the circumstances of the case, | held that wdrdtie leases in question
were effective to extinguish traditional title wsmmething it was unnecessary
to answej226].



The recital in the preamble to thiative Title Acthat

"The High Court has:

(c) held that native title is extinguished by valiovernment acts that are
inconsistent with the continued existence of natiike rights and interests,
such as the grant of freehold or leasehold estates"

reads too much into the judgmentsviabo [No 2]so far as the reference to
leasehold estates is concerned unless partictdgntian is given to what is
meant by that term. At their highest, the refersrane obiter. It has been
generally accepted that a grant of an estate isifeple extinguishes native
title rights since this is the largest estate kndsvthe common law.

It is fair to comment that while there are passagdise judgments of the
Court dealing with the circumstances in which ratitle may be
extinguished, no great attention has been focusdtenidea itself. Hitherto it
has not been necessary to do so. What is meanting@shment is alluded
to by Macfarlane JA iDelgamuukw v British Columbiahen he sai@27]:

" Before concluding that it was intended that aaranal right be
extinguished one must be satisfied that the int@rmdasequences of the
colonial legislation were such that the Indianiast in the land in question,
and the interest authorized by the legislation]atoot possibly co-exist."

There is a further passage in the judgment of MifarJA which strikes a
chord in the present appeals:

" It is clear that the mischief at which many oé Golonial Instruments was
directed was the agitation in the colony attendgain the influx and presence
of miners seeking gold. Governor Douglas needeldoaity to stabilize the
situation. A plan to attract permanent settlersl, establish them on the land
was urgently required. The aboriginal peoples wetdhe problem. The
acquisition of Indian lands was not the desigmalgh attendant upon
settlement was the need to reconcile the confhaterests of the aboriginals
and of the settlers. But the urgent question wtkeseent and the
establishment of British authority in the colonynédshould assume that the
object was to achieve the desired result withtde tlisruption as possible,
and without affecting accrued rights and existitajus any more than was
necessary[228]

It is true that what is said in the judgment®elgamuukws against a
background of treaty making. Nevertheless the gassathe judgment of



Macfarlane JA is particularly apposite here. In¢barse of his judgment
Lambert JA (who was in dissent as to the outcontbefppeal)
distinguished express (or explicit) extinguishmamd implicit
extinguishment. As to the latter he 4aiB]:

" Implicit extinguishmenis extinguishment brought about by the sovereign
power acting legislatively in an enactment whicleslaot provide in its terms
for extinguishment but which brings into operatalegislative scheme which
is not only inconsistent with aboriginal title dvaiginal rights but which
makes it clear and plain by necessary implicatiat, tto the extent governed
by the existence of the inconsistency, the legisdatcheme was to prevail
and the aboriginal title and aboriginal rights wirde extinguished."

What emerges from the judgmentdalgamuukws the emphasis on
inconsistency between native title rights and sgireated by legislation or by
some administrative scheme authorised by legislatiwat is, the inability of
the two to co-exist. It is that inconsistency ttatders the native title rights
unenforceable at law and, in that sense, extingdishi the two can co-exist,
no question of implicit extinguishment arises and implicit extinguishment
with which these appeals are concerned.

While the appellants accepted, as they were baudd in light ofMabo [No
2][230] and theNative Title ActlCas¢231], that native title may be
extinguished, there is something curious in théondahat native title can
somehow suddenly cease to exist, not by reasonegiiglative declaration to
that effect but because of some limited dealinghieyCrown with Crown
land. To say this is in no way to impugn the poafaihe Crown to deal with
its land. It is simply to ask what exactly is meathien it is said that native
title to an area of land has been extinguished.

Inconsistency can only be determined, in the ptes@mtext, by identifying
what native title rights in the system of rightslanterests upon which the
appellants rely are asserted in relation to thd @mtained in the pastoral
leases. This cannot be done by some general statatmmanst "focus
specifically on the traditions, customs and pradtiof the particular
aboriginal group claiming the righ232]. Those rights are then measured
against the rights conferred on the grantees obélstoral leases; to the extent
of any inconsistency the latter prevail. It is aggpéd that at one end of the
spectrum native title rights may "approach thetsgdgtowing from full
ownership at common la{233]. On the other hand they may be an
entitlement "to come on to land for ceremonial jpses, all other rights in the
land belonging to another groy@34]. Clearly there are activities authorised,
indeed in some cases required, by the grant o$rz lease which are
inconsistent with native title rights that answse tescription in the



penultimate sentence. They may or may not be instamgiwith some more
limited right.

Thus the questions asked of the Federal Court, wdgsbime the existence of
native title rights but say nothing as to their teon, produce an artificial
situation.

Radical title

Because of the course taken by the argument bifer€ourt in the present
appeals, it is necessary to say something abouatddle, though this matter
was considered by the CourtMabo [No 2]235]. As is clear from the
judgments in that case, a consequence of soveyagitite attribution of
radical title to the Crown. But radical title dosst of itself carry beneficial
ownership. Brennan J described it in these tB184:

"The radical title is a postulate of the doctrindefure and a concomitant of
sovereignty."

In Amodu Tijani v Secretary, Southern Nigetha Privy Council, in a
judgment delivered by Viscount Haldg®8&7], spoke of the title of the
Sovereign as "a pure legal estate, to which beaéfights may or may not be
attached".

From the distinction thus made, it is apparent thatgrant of an estate in land
does not require the Crown to assume beneficiakostmp of the land. Nor
does the relevant legislation so dictate. As Branhabserved iMabo [No

2][238]:

"It is only the fallacy of equating sovereignty dmeheficial ownership of land
that gives rise to the notion that native titlexsinguished by the acquisition
of sovereignty."

Later his Honour sajd39]:

"If a lease be granted, the lessee acquires possessl the Crown acquires
the reversion expectant on the expiry of the t@rhe Crown's title is thus
expanded from the mere radical title and, on thergxof the term, becomes a
plenum dominium."

That the radical title lies with the Crown immedIigiteefore the grant of a
pastoral lease is clear. But how relevant is ggeak of the Crown acquiring
the "reversion” in such a case and of the Crovittesitecoming a plenum
dominium? It has been s§2d0]: "A reversion is the interest which remains
in a grantor who createsit of his own estate lesser estate" (emphasis



added). In support of the foregoing statementatitbor quotes from
Blackston§241]:

"An estate irreversionis the residue of an estate left in the grantor, t
commence in possession after the determinationroéarticular estate
granted out by him. ... For the fee-simple of afids must abide somewhere;
and if he, who was before possessed of the whatees out of it any smaller
estate, and grants it away, whatever is not saggaemains in him."

The doctrine of estates is a feudal concept in dalekplain the interests of
those who held from the Crown, not the "title" loé tCrown itself. The
discussion of reversion in the standard texts iabdy focuses on the holder
of an estate in fee simple who grants some lessateg usually a life estate or
lease. But that is not the case here. The matterewgalained by Brennan J

in Mabo [No 2]when he sai@42]:

"Recognition of the radical title of the Crown igitg consistent with
recognition of native title to land, for the radig#le, without more, is merely
a logical postulate required to support the doetahtenure (when the Crown
has exercised its sovereign power to grant anasteén land) and to support
the plenary title of the Crown (when the Crown Basrcised its sovereign
power to appropriate to itself ownership of paradland within the Crown's
territory)."

To speak, in relation to the Crown, of a reversigpegetant on the expiry of
the term of a lease as expanding the Crown's raitleato a plenum
dominium is, in my respectful view, to apply thencept of reversion to an
unintended end. To say this in no way detracts ftwerdoctrine of
sovereignty; the Crown may thereafter deal withlémel as is authorised by
statute, disposing of it in some way or appropmit to its own ug@43].
Indeed it may deal with the land during the ternthim extent that it is
authorised by statute or by the terms of the giadb so. In the present case,
once a pastoral lease came to an end, the lanceeatihe description of
"Crown land" and might be dealt with accordiri@i4]. The invocation of
reversion and plenum dominium, as those expressi@agsually understood,
does not lie easily with the position of the Crowrder the relevant statutes.

The proposition that it is the radical title of tGeown with which we are
concerned and that, on the expiration or otheriteation of a pastoral lease,
it is still the radical title that must be consie@nn relation to native title
rights, does not minimise the sovereignty of thev@r. Nor does it undermine
the principle that native title rights depend oeitliecognition by the
common law. That recognition carries with it the gowo extinguish those
rights. But it requires a very clear act to doBo.contend that there is a
beneficial reversionary interest in the Crown whectsures that there is no



room for the recognition of native title rights,msmy view, to read too much
into the Crown's title. Furthermore, if it is theversion which carries with it
beneficial title, why is that title not there iretfirst place? And if it is the
existence of that beneficial title which extingueshmative title rights, why
were those rights not extinguished before the grbatpastoral lease? There
is a curious paradox involved in the proposition.

While nothing in the judgments of the Court, intmadar those irMabo [No
2], point with any certainty to the answers demarafatie Court in the
present proceedings, that decision is a valuabtérgg point because it
explores the relationship between the common latlaa "law" which
evidences native title rights. So far as the sajpdabo [No 2]is concerned,
it should be noted that in their joint judgment MasCJ and McHugh J, with
the authority of the other members of the Couristituting the majority,

said245]:

"The formal order to be made by the Court ... i$ taa form which will not
give rise to any possible implication affecting #tatus of land which is not
the subject of the declaration in ... the formalesr”

This simply reinforces the proposition that while jodgments itMabo [No
2] are significant for an understanding of the issodke present appeals,
they do not determine their outcome.

Non-entry into possession

The lessees of the Mitchellton leases did not gopeissession. Council for
the Thayorre People relied upon this point of detton with the Holroyd
lease to argue that the Mitchellton leases vesta@atérest but never in
possession.

The argument was in part that if the concept of &tehures applied to
pastoral leases, the Crown did not acquire a rereexpectant necessary for
the plenum dominium required to extinguish natitle tights. The feudal
principle was expressed @oke on Littletonn the following manng246]:

"For before entry the lessee hath lmieresse terminian interest of a terme,
and no possession, and therefore a release whitkshy way of enlarging
of an estate cannot worke without a possessiomédfmre possession there is
no reversion".

Although the rule has been abolished in all Statesustralia, including
Queenslan@47], it occasionally rears its he2d8]. However the earlier
existence of the rule does not advance the arguofi¢hé Thayorre People.
Section 6(2) of théand Act1910, under which the Mitchellton leases were



granted, declares the leases to be "valid andta#fieto convey to and vest in
the person therein named the land therein descfirdtie estate or interest
therein stated". It follows that execution of tkades in question was
sufficient to vest in the lessees a grant in acmuoecd with the statute.

Extinguishment revisited

Undue emphasis on the term extinguishment tendbdoure what is at the
heart of this issue. It is too simplistic to reg#rd grant by the Crown of a
limited interest in land as necessarily extinguighmative title rights. It is a
large step indeed to conclude that, because tlasreden a grant of a "lease”
of many square miles for pastoral purposes, dlitsignd interests of
indigenous people in regard to the land were irgdrttiereby to be brought to
an end. Where is the necessary implication of ar@ad plain intention? The
impact of such a conclusion was addressed by Lie&ldrth Ganalanjawhen

he saif249]:

"It may be thought to be a bold proposition tha&t ¢ginant of a statutory right to
take possession of a vast area of leasehold latepasture stock, being an
area which included land to which an organisedad@roup of indigenous
inhabitants resorted as of right for usufructuargwtural purposes,
demonstrated a clear and plain intention by thev@rm extinguish those
rights when the interest granted to the pastorerieby the Crown was
subject to various derogations including the rigfthe Crown to recover the
demised property by resumption or reservation,rayids of access and
possession vested by the Crown in third partieseiercise of which, in most
cases, was likely to cause as much disturbandestpdstoral tenant's
enjoyment of possession as the use of nativerigfteds by indigenous
inhabitants.”

Because | have concluded that none of the gractsssarily extinguished "all
incidents of Aboriginal title", no further questianises in these appeals as to
any concept of the suspension of native title eghiring the currency of the
grants. | express no view on that matter.

The claims against Queensland, Comalco

and Aluminium Pechiney

These claims, mentioned at the outset of thesemesaawe the subject of
Questions 4 and 5. They raise discrete issues fneradrlier questions.

| would answer each of those questions "No", ferrgasons given by Kirby J
which | gladly adopt.



Answering the questions

As | said early in these reasons, the Court madeair that it proposed to deal
only with the particular questions asked.

Questions 1A and 1B are not happily framed, wittirtbmphasis on whether
the grant of each pastoral lease "necessarilyhgutshed "all incidents of
Aboriginal title" of theé@ Wik = Peoples and the Thayorre People, an aspect
that only arises if in each case the pastoral leasterred "rights to exclusive
possession on the grantee”. The questions redwsteatghtforward
propositions what are in truth complex issues wfdad of fact. They look for
a certainty in the answers which, in the circumstarof the present appeals,
is a mirage. There have been no findings as to whettive title rights even
exist in connection with the land, let alone thateat of any such rights. It is
apparent from these reasons that | am of the apthiat none of the grants
the subject of the appeals "necessarily" extingudsdll incidents of aboriginal
title. However, Questions 1B and 1C cannot be arexivim the form asked
because | am also of the opinion that the paskeasks did not confer
exclusive possession on the grantees especidleisense of excluding all
holders of native title rights, the existence aatlre of which have not even
been canvassed. Indeed, the questions frameddrgnek to "exclusive
possession" tend to obscure what is the criticabtjon, that of
extinguishment. Nevertheless, the questions sHmlahswered as best they
can.

As to Question 1B(a), tré® Wik = Peoples did not press a challenge to
Drummond J's answer. While the Thayorre Peoplendicabandon their
challenge to Drummond J's answer to Question 1@(@y, made no
submissions in support of that challenge. | amewinio adopt Gaudron J's
reasons for dismissing the appeal on this point.

In the light of these reasons for judgment, | waandwer the questions as
follows:

Question 1B
(b) No.
(c) Does not arise.

(d) Strictly does not arise but, in the light oé#le reasons, is properly
answered No.

Question 1C
(a) No.



(b) No.
(c) Does not arise.

(d) Strictly does not arise but, in the light oé$le reasons, is properly
answered No.

Question 4
No.

Question 5
No.

It follows that each appeal succeeds in part. Tisgvars given by Drummond
J to Questions 1B(b), (c) and (d) and 1C(b), (d @) should be set aside and
the questions answered in accordance with thesemeaThe@ Wik =
Peoples should have their costs of the appedinglt Question 1B(b), (c)
and (d), to be paid by the respondents who oppibsgedrders sought in
relation to that question. T2 Wik = Peoples should pay the respondents'
costs relating to Questions 4 and 5. “@&Vik = Peoples and the Thayorre
People should have their costs of the appeal nglab Question 1C(b), (c)
and (d), to be paid by the respondents who oppibsgedrders sought in
relation to that question. The Thayorre People shpay the respondents'
costs relating to Question 1C(a). The matter shbaldemitted to Drummond
J with respect to the costs of the proceedingsiealad generally.

Postscript

Before leaving this judgment, it is important thiad significance of the
answers proposed should be properly understoodt Wéwafollows is said
with the concurrence of Gaudron, Gummow and Kibywho each answers
the questions in similar terms. The order the Coakes will therefore reflect
those answers.

In these appeals the Court has been called upamsteer questions which, no
doubt, it was hoped would resolve all importantessbetween the parties.
Having regard to the form of the questions franmdtie purpose of the
proceedings in the Federal Court, that has notqurgossible.

To say that the pastoral leases in question did¢aonfer rights to exclusive
possession on the grantees is in no way destruztitres title of those
grantees. It is to recognise that the rights arigaions of each grantee
depend upon the terms of the grant of the padisiat and upon the statute
which authorised it.



So far as the extinguishment of native title rightsoncerned, the answer
given is that there was no necessary extinguishofahbse rights by reason
of the grant of pastoral leases under the Actaigstion. Whether there was
extinguishment can only be determined by referém&eich particular rights
and interests as may be asserted and establi$tecbrisistency is held to
exist between the rights and interests conferredabye title and the rights
conferred under the statutory grants, those rightsinterests must yield, to
that extent, to the rights of the grantees. Oneectinclusion is reached that
there is no necessary extinguishment by reasdmeagriants, the possibility of
the existence of concurrent rights precludes arthéun question arising in the
appeals as to the suspension of any native tleégiduring the currency of
the grants.

GAUDRON J.

Table of Content®age

In June 1993, thé Wik = Peoples commenced proceedings in the Federal
Court of Australia against the State of QueensldmCommonwealth of
Australia and other respondents, including Comalconinium Limited
("Comalco") and Aluminium Pechiney Holdings Pty [(t&echiney"). They,
the¥@ Wik = Peoples, claimed native title and possessoryriites over an
area of land, including tidal land, in far north&gmsland and over the
adjoining sea. In the alternative, they claimed dges and sought various
forms of equitable relief. Other persons and bqdretuding pastoralists, the
Aboriginal and Torres Strait Islander Commissiod #re Thayorre People,
were later joined as additional respondents.

The Thayorre People claim native title over paithefland the subject of
the$® Wik = claim. When joined to the proceedings institutgdHe<=

Wik BPeoples, the Thayorre People cross-claimed aghimState of
Queensland and others, including the Pormpuraawidinal Council which,
as trustee, holds part of the land which they Tihayorre, claim.

TheNative Title ActL993(Cth) came into force on 1 January 1994. éhe
Wik = Peoples then made a claim under that Act but poeérulings were
made by Drummond J for the hearing and determinatficertain issues in
the Federal Court proceedings which, it was thaugidht resolve the major,
if not all, issues in the Federal Court proceediagsvell as those in the claim
under theNative Title ActIn the result, five questions were raised for
determination as preliminary questions of law,fitet question containing
three sub-questions, 1A, 1B and 1C.

It will later be necessary to refer in some datagome of the questions raised
for determination as preliminary issues. For themant it is sufficient to note



that, at first instance, Drummond J declined tonsamsone of those questions,

Q 2, but answered the others in a manner advetbe faterests of th®

Wik = and the Thayorre Peop|250]. The<® Wik = and Thayorre Peoples
(together referred to as "the appellants”) weré gganted leave to appeal to

the Full Federal Court and, in due course, thgieajs were removed into this
Court pursuant te 400f theJudiciary Act 1903(Cth).

The issues in the Appeal

The notice of appeal filed on behalf of “=Wik = Peoples was amended in
various respects and, as a result, there is netanyy challenge to the
answers given by Drummond J to questions 1A ar@u@stion 1A was
designed to determine whether, as a matter of Steustitutional law, the
legislative power of the Queensland Parliamenmgeéd in such a way that it
does not extend to laws extinguishing or impairnagjve title rights. Question
3 was designed to determine whether, assumingph&ous existence,
native title rights to minerals and petroleum wexanguished by the
enactment of general legislation reserving or ngstninerals and petroleum
in the Crown.

The result of the amendments to the notice of apjjedlon behalf of théa
Wik = Peoples is that they challenge the correctnetfseeadinswers given by
Drummond J to parts of questions 1B and 1C and, &dsquestions 4 and 5.
The Thayorre People only challenge the answer tetqurelC; and they
alone challenge the answer to question 1C(a). THmtsestion is directed to
ascertaining whether native title rights are cdustinally protected by reason
of undertakings given by colonial authorities ie tinid-nineteenth century.
No argument was addressed to that question irCibist.

The major issue in the appeal arises by referengadstions 1B(b), (c) and
(d) and 1C(b), (c) and (d). Those sub-questionsimeeted to ascertaining
whether, as contended by the State of Queenslahtharother respondents
who adopted the same position in this C@#i] (together referred to as "the
respondents”), the grant of pastoral leases pursoidneLand Act1910
(Q)[252] ("the 1910 Act") and theand Act1962 (Q) ("the 1962 Act")
automatically extinguished native title rights. Tub-questions proceed by
reference to two leases granted under the 191Q'thet Mitchellton Pastoral
Leases") and one granted under the 1962 Act ("tHeotbPastoral Lease").

Questions 4 and 5 give rise to a separate anaclisssue, namely, whether,
as contended by tH= Wik = Peoples, native title survived separate
agreements between the State of Queensland andc@oamal Pechiney and
the grant of bauxite mining leases to those congsaini accordance with
those agreements.



The claims by th&® Wik = Peoples with respect to bauxite mining leases
granted to Comalco and Pechiney (Questions 4 and 5)

It is convenient to state at the outset that | agvigh Kirby J, for the reasons
that his Honour gives, that Drummond J correctlsvegred questions 4 and 5
against the interests of té® Wik = Peoples. Accordingly, to that extent their
appeal must be dismissed.

The arguments with respect to Pastoral Leases

As already mentioned, no argument was directedigstipn 1C(a). As to
guestions 1B(b), (c) and (d) and 1C(b), (c) andifdyas argued for the
respondents in this Court and by the interveners agpeared in the same
interesf253] that pastoral leases granted under the 1910 s6#IA&s were
true leases in the traditional common law sensethnd, conferred rights of
exclusive possession. Those rights, according taripement, are inconsistent
with the continued existence of native title rigatsl, thus, necessarily
extinguished them. On the other hand, the appsliamd the interveners and
respondents appearing in the same intgx®4f argued that pastoral leases
granted under those Acts were not true leases idmibtlconfer rights of
exclusive possession, but merely rights to use fangastoral purposes.

By way of alternative, the appellants argued ti@iastoral leases did confer
rights of exclusive possession, native title righitse not extinguished
because those rights were not exercised eitheuguirso the Mitchellton
Pastoral Leases or the Holroyd Pastoral Lease. Thendsnts and
supporting interveners replied to this contentigrabserting that it was the
grant, not the exercise, of a right of exclusivegassion which operated to
extinguish native title rights. In this they wenmedoubtedly correct. As Deane
J and | pointed out iMabo v Queensland [No PJ55], nativetitle rights "are
extinguished by an unqualified grant of an incaesisestate in the land by
the Crown, such as a grant in fee or a lease aamjethe right to exclusive
possession” or other inconsistent dealings witHahd by the Crown.

The appellants also contended, by way of furthermdttive, that native title
rights revived on expiry, surrender or forfeitufée respondents and
interveners resisted this submission, arguing thigh, the grant of a pastoral
lease, the Crown acquired the interest in the semerand its radical title was
thereby converted to full beneficial ownership. Hppellants, in turn, argued
that there was no reversion, in the sense for witielrespondents and
supporting interveners contended.

Finally, the appellants argued that, if the Crowquared the reversion and,
thus, full beneficial ownership by the grant ofastoral lease, the Crown



owed a fiduciary duty to, and, thus, held the reier on trust for previous
native title holders.

Leaving aside the question of trust, the argumengsttattention, in the main,
to the terms of the Mitchellton and Holroyd Padstbesases and to the terms
of the 1910 and 1962 Acts.

The Mitchellton land

As the Mitchellton Pastoral Leases were grantedrbefee Holroyd Pastoral
Lease, it is convenient to deal with them first. Thare granted under the
1910 Act and are the subject of separate clainthd$® Wik = Peoples and
the Thayorre People. The land the subject of thesoRh Leases ("the
Mitchellton land") is located north of Normanton,far north Queensland. It
covers an area of 535 square miles, extending fnrenMitchell River to the
Edward River in the north and west to the Gulf ofg@ataria. It is in the
District of Cook which was opened up for occupaiimi86G256].

Dealings with the Mitchellton land

There were no dealings with the Mitchellton landjoyernment authorities
until 1912. In that year, on 23 May, an occupatioensg257] was granted to
William Hutson for an area of "about 100 squareesiil The license was
expressed to extend "until 31 December [1912],thaceafter from year to
year, so long as the rent fixed from time to timeégrms of the [1910] Act
[should] be punctually paid". The license was dateable in a number of
specified events, including in the event that trellwas selected, leased,
reserved or sold under that Act. The license wasesylently forfeited.

On 28 January 1915, an area of 535 square mileswimcluded the land the
subject of the occupation license forfeited by Wit Hutson was notified as
open for pastoral lease "in terms of section 4@¢hef1910 AdR58]. It was
granted to Alfred Joseph Smith, Thomas AlexandepSon and Marshall
Stanley Woodhouse for a term of 30 years from lilApithat year (“the first
Mitchellton lease'[R59]. The lease was forfeited in 1918 for failure to pay
ren{260]. It was accepted by Drummond J at first instaheg the lessees
never entered into possesgiil].

The Mitchellton land was again notified as openléase on 23 August
1918262]. On 14 February 1919, it was granted to Waltem8ydHood for a
term of 30 years from 1 January 1919 ("the secoridhdllton lease"). That
same year, on 9 September, he transferred higstter Byrimine Pastoral
Properties Limited ("the company"). The companyendered the lease
pursuant to s 122 of the 1910 Act on 12 Octobed 188ain it was accepted



by Drummond J that neither Mr Hood nor the compamtgred into
possessidr63].

Shortly before the surrender of the second MittbelLease, the Chief
Protector of Aboriginals wrote to the Under Seargtblome Secretary's
Department, informing him that there were "abou 8atives roaming on
[the] country" and complaining that there had beeronsultation with his
Department with respect to the lease. He also nbetdhere was "a
suggestion that the [clompany [might] allow theske#o lapse™ and urged that,
if it did, his Department should be consulted befanyone else was allowed
to obtain possession. Whether in consequencefétier or otherwise, the
Mitchellton land was temporarily reserved for trse wf Aborigines on 12
January 192264] and permanently reserved for that purpose on 7 May
193(265]. Although its precise status has changed from tortane, it has
apparently been held for and on behalf of Aborigpeople ever since. And at
least some of it is now part of the land held ustby the Pormpuraaw
Aboriginal Council.

The question asked concerning the Mitchellton Pabt@ases (Q 1C)

The question which Drummond J asked concerning tibehi#llton Pastoral
Leases (Q 1C) is as folloy?66]:

"If at any material time Aboriginal title or possesy title existed in respect of
the land demised under the pastoral leases inaespthe Mitchellton
Pastoral Holding No 2464 and the Mitchellton Padtbiolding No 2540 ...
(Mitchellton Pastoral Leases):

(a) was either of the Mitchellton Pastoral Leasdgext to a reservation in
favour of the Thayorre People and their predecsgaditle of any rights or
interests which might comprise such Aboriginaktitr possessory title which
existed before thBlew South WaleSonstitutionAct 1855 (Imp) took effect in
the Colony of New South Wales?

(b) did either of the Mitchellton Pastoral Leasesfeorights to exclusive
possession on the grantee?

If the answer to (a) is "no" and the answer tagbyes":

(c) does the creation of the Mitchellton Pastorades that had these two
characteristics confer on the grantee rights whaltpnsistent with the
concurrent and continuing exercise of any rightmtarests which might
comprise such Aboriginal title or possessory tile¢he Thayorre People and
their predecessors in title which existed befoedNbw South



WalesConstitutionAct 1855 (Imp) took effect in the Colony of New South
Wales?

(d) did the grant of either of the Mitchellton Rasll Leases necessarily
extinguish all incidents of Aboriginal title or pgessory title of the Thayorre
People in respect of the land demised under eithiére Mitchellton Pastoral
Leases?"

Drummond J answered that quesR§v]:
"as to question 1C(a): No;

as to question 1C(b): Yes - both did;
as to question 1C(c): Yes;

as to question 1C(d): Yes - the grant of the bfdhese leases extinguished
Aboriginal title."

It is common ground that, in the proceedings befim@anmond J, no
argument was directed to the question whether pessgtitle was
necessarily extinguished by the grant of the Millobve Pastoral Leases and
that the answer to Q 1C(d) does not cover thaej268].

The terms of the Mitchellton Pastoral Leases

Each of the first and second Mitchellton Leases wasessed to operate as a
"Demise and Lease". The persons to whom they werdagtavere described
as entitled to a lease "in pursuance of Part livjdion | of the [1910] Act"

and together with their successors were desigrestéthe Lessee". In each
case, the "Demise and Lease" was expressed to leimadnsideration of a
specified sum "paid for a full year's rent andre tent [tlhereby reserved”. In
each case it was granted for "pastoral purposes.ofhd in each case, the
grant was expressed to be "subject to the conditowl provisoes in Part lll,
Division | of the [1910] Act", all other rights, oditions and restrictions
contained in that Act and, also, thkning on Private Land Act909 (Q). The
second Mitchellton Lease was also made subjeEh&Petroleum Ac915

Q).

There were two express reservations of access iMitebellton Pastoral
Leases. The first was a reservation of access éopunpose of searching for
or working gold and minerals and, in the case efdhcond Mitchellton
Lease, petroleum. The second, which was in idertgcals in both leases,
was a reservation of "the right of any person @uithorised in that behalf by
the Governor of Our said State in Council at atles to go upon the said



Land, or any part thereof, for any purpose whatso@rdo make any survey,
inspection, or examination of the same".

Early Queensland land law

It is convenient, before turning to the provisiaishe 1910 Act, to note some
aspects of the early development of QueenslandigamdThat account must
begin with the early law of the Colony of New SolMtales which, at first,
included the area that is now Queensland.

On settlement, there was introduced to the Coldriyewv South Wales, "by
the silent operation of constitutional principl89], that English law
"applicable to the condition of an infant Coloniut not "artificial
requirements and distinctions ... [which were] Imgitnecessary nor
convenient[270]. And perhaps, "as the population, wealth, and cernenof
the Colony increase[d], many rules and principle&rmglish law, which were
unsuitable in its infancy, [were] gradually ...rattted]271].

It was held by the Privy Council, @ooper v StuafR72], in application of

the principles to which reference has just beenantdt “[t]here was no land
law or tenure existing in the Colony [of New SoMttales] at the time of its
annexation to the Crown; and, in that conditiomaitters ... as colonial land
became the subject of settlement and commercieaatiactions in relation to
it were governed by English law, in so far as that could be justly and
conveniently applied to thenfi273]

As pointed out by Drummond J at first instancedlanthe Colony of New
South Wales was initially disposed of by the Gowelin the exercise of
prerogative powé¢274]. Thus, for example, the commission of 2 April 1787
issued to Governor Phillip conferred "full powedaauthority to agree for
such lands tenements and hereditaments as shallhe power to dispose of
and grant to any person or persons upon such temchander such moderate
quit rents services and acknowledgments to beuperereserved unto Us
according to such instructions as shall be giveyotounder Our Sign
Manual'[275].

The prerogative power to dispose of land gave waypgower conferred by
statute with the passage of tBale of Waste Lands At842 (Imp)276].
Section 2 of that Act provided that the waste lanidhie Crown in the
Australian colonies were not to be alienated byGhawn either in fee simple
or for any less estate or interest otherwise thyasalte conducted in
accordance with the regulations made under theThett Act was amended
by theSale of Waste Lands Act Amendmentl&d6 (Imp)277] which
provided, amongst other things, for the makingubés and regulations by
Orders-in-CouncjR78].



Prior to 1847, most land was alienated by the grdanh estate in fee
simpld279]. Following the enactment of ti8ale of Waste Lands Act
Amendment AtB46 (Imp), there issued an Order-in-Council of &h 1847
making distinct provision with respect to pastdealse280]. The Order-in-
Council classified lands in the Colony as "Setiestricts'[281],
"Intermediate District§282] or "Unsettled District4283] and, within those
areas, pastoral leases might be granted for onegigat years or fourteen
years respective]284].

Apart from the use of the word "lease", there wathimg in the Order-in-
Council of 9 March 1847 to indicate the estatenterest intended to be
conferred by the grant of a pastoral lease. Howesggne indication appears
from correspondence between the Secretary of HatéGrey and the
Governor of New South Wales, Sir Charles A FitzRiigcussing the concern
that pastoral lessees might abuse their posititim nespect to Aborigines who
had traditionally used the laj&B5]. That correspondence culminated in a
despatch accompanying an Order-in-Council of 18 1849286] permitting
the insertion in pastoral leases of conditions appate for "securing the
peaceable and effectual occupation of the landgdsed in such leases, and
for preventing the abuses and inconveniences intitiereto”. In that
despatch Earl Grey wrd37]:

"Comparing the terms of th&ale of Waste Lands Act Amendmentl&di6
(Imp)] Sections 1 and 6, with those of the OrdeCouncil of 9th March
1847, there can, | apprehend, be little doubttt@intention of Government
was, as | pointed out in my Despatch of 11th Fefyrizst, to give only the
exclusive right of pasturage in the runs, not tkelusive occupla]tion of the
Land, as against Natives using it for the ordinamppses: nor was it meant
that the Public should be prevented from the egeradn those Lands, of such
rights as it is important for the general welfasgteserve, and which can be
exercised without interference with the substamtgbyment by the lessee of
that which his lease was really intended to corivey.

There is also a minute to the same effect on areeddspatch of 11 October
1844288] in which it is recorded:

"But it must also be considered what ought to beeda order to secure what
is due to the natives as regards lands alreadgdefas 14 years [under

the Sale of Waste Lands Act Amendmentl&d6 (Imp)]. The introduct[io]n

of a condit[io]n into these leases is now impraatile, but | apprehend that it
may fairly be assumed that HM did not intend ara/fg no power by these
leases to exclude the natives from the [use] tlaglyldeen accustomed to make
of these unimproved [lan]ds and the quest[io]neasriwhether some
declarat[io]n to that [effect] sh[oul]d not be iotiuced into the [O in C]?"



No declaration of that kind found its way into tBeder-in-Council which
eventually issued.

The position with respect to the sale and dispdsiainal changed
significantly with the conferral of self governmemt the Colony of New
South Walles, it being provided in s 2 of tiew South
WalesConstitutionAct 1855 (Imp)289] that "the entire Management and
Control of the Waste Lands belonging to the Crowthesaid Colony ... shall
be vested in the legislature of the said Colony'atidonstitutional provision
was subject to a number of provisoes, only thersgcd which is presently
relevant. By that proviso, "nothing [tlherein cantd [was to] affect or be
construed to affect any Contract or to preventihiéiment of any Promise
or Engagement made by or on behalf of Her Majesityy respect to any
Lands situate in the ... Colony". It is that prowsbich lies at the heart of
guestion 1C(a).

TheNew South WaleSonstitutionAct1855 (Imp)also provided, in s 7, for
the establishment of a separate colony or coldsyeake alteration of the
Colony's northern bordg&90]. Letters Patent were issued pursuant to that
section establishing Queensland as a separateydold®59291]. The
Letters Patent conferred on the Governor of Queedsla cl 5, "full power
and authority, by and with the advice of the ... &xre Council, to grant ...
any waste or unsettled lands in ... [the] colonprovided ... that in granting
and disposing of such lands [he] ... conform[eddrnid observe[d] the
provisions in that behalf contained in any lavin. force within ... [the]
colony". There were various statutes, includingRhstoral Leases Adt863
(Q) which, from time to time, governed the exer@$éhat powe292].
Again, apart from the use of the word "lease",he=ithat latter Act nor any
other Acts making provision with respect to padtteases indicated the
estate or interest intended to be granted by & leBthat kind.

With the enactment of tHQueenslandConstitutionAct 1867 (Imp)293], the
position with respect to waste lands in that Colaag brought into line with
that provided for in New South Wales by thew South
WalesConstitutionAct 1855 (Imp). Thus, it was provided by s 40 of

the QueenslandConstitutionActl867 (Imp) that, subject to certain provisoes,
“[t]he entire management and control of the waastel$ belonging to the
Crown ... [should] be vested in the Legislaturehef L. colony”. Again, it is
necessary to mention only one proviso, namelypgigo in the same terms as
that in theNew South Wal€onstitutionAct 1855 (Imp) relating to previous
contracts, promises and engagements. That provjgaanted the proviso to
the same effect in tidew South WaleSonstitutionAct 1855 (Imp) which,
until then, had been part of the law of Queengzow.



The power conferred by s 40 of tQeieenslancConstitutionAct 1867 (Imp)
was exercised with the enactment of @rewn Lands Alienation Adt868

(Q) which provided, amongst other things, for takestion of first and second
class pastoral lands and the grant of pastorad42®5]. Shortly afterwards
there was enacted tiastoral Leases Adi869 (Q)296] which was
concerned with land in unsettled districts. Thelived a number of other
legislative measures prior to the enactment ofi#0 Ac{297]. Again, apart
from the use of the word "lease", none of thesesmnes provides any
indication as to the nature of the estate or istereeated by the grant of a
pastoral lease.

Reservation in favour of Native Title Rights (Q 1§J(a

As already mentioned, no argument was put in tlogrOwvith respect to the
answer to question 1C(a). However, the notice pkapfiled on behalf of the
Thayorre People challenges the answer given by Damdnd. Accordingly,
the issue raised by that sub-question must be deresl.

At first instance, the contention with respecthe issue raised by question
1C(a) was that the despatches between Earl Gre@ia@harles FitzRoy

with respect to Orders-in-Council made following 8ale of Waste Lands Act
Amendment Adt846 (Imp), to which reference has already beenemad
contained promises or engagements for the presamaitnative title
rightg298]. According to the argument, they constituted ps@sior
engagements for the purposes of the second prtavs@ of theNew South
WalesConstitutionAct1855 (Imp) which vested the management and control
of waste lands in the legislature of New South Wakend, as earlier noted,
that proviso continued in effect in Queenslandlwupplanted by a proviso in
the same terms in tli@ueenslan@onstitutionAct 1867 (Imp).

Drummond J rejected the contention with respetteqoroviso to s 2 of
theNew South WaleSonstitutionAct 1855 (Imp), holding that it did "not
encompass undertakings to preserve native tittegig. but only undertakings
to grant interests in Crown lands made before $iade] of Waste Lands
Actl842] came into force, which undertakings had m@rbcarried into effect
or completed by issue of a formal deed of grantwthe New South
WaleLonstitutionAct1855 (Imp)] came into effed299].

It is unnecessary to consider the detailed hidsgrwhich Drummond J came
to the conclusion that the proviso was confinedrtdertakings made before
theSale of Waste Lands AtB42 came into force. It is sufficient to observe
that it operated in a legislative context concemvétl the management and
control of the waste lands of the Crown. In thatitegt, the proviso is
properly to be seen as directed to undertakings nggpect to the disposal of
waste lands, and, perhaps, their reservation foligpurposes, both of which



fell within the contemplation of the enacted legiigin, not undertakings with
respect to the preservation of native title righitsch fell outside the
operation of any legislation then existing. It folls that, to the extent that it
challenges the correctness of the answer to quek@ga), the appeal of the
Thayorre People must be dismissed.

General provisions of the 1910 Act bearing on Raktaeases

The 1910 Act was in force when each of the Mitcballeases was granted
and remained in force until after the second Milibhve lease was forfeited in
1921. It was amended in 19860], 1917301], 1918§302] and 192(B03].
These amendments are not directly relevant to theenaf the interest taken
under the Mitchellton Pastoral Leases and it is tmmwenient to refer to the
1910 Act in its unamended form. However, it shduddnoted that the 1916
amendments introduced a different kind of pastede, namely, a
preferential pastoral lease which was subjectdoralition of personal
residence during the first seven years of its (8.

Sub-section (1) of s 6 of the 1910 Act providedjsct to that Act, for the
Governor to "grant in fee-simple, or demise foeant of years, any Crown

land within Queensland”. "Crown land" was defined i4 of the Act as:
" All land in Queensland, except land which is, tloe time being -

(a) Lawfully granted or contracted to be grantetessimple by the Crown;
or

(b) Reserved for or dedicated to public purposes; o

(c) Subject to any lease or license lawfully grdriig the Crown: Provided
that land held under an occupation license shalldegned to be Crown land".

"Occupation license" was also defifi@db]. In essence, an "occupation
license" was a license to occupy land for pastougboses, expiring on 31

December of each yda06]. There was no definition of "demise”, "lease" or
“license". "Lessee" was defined merely as "[tlhalbobf a lease under [the]

Act"[307].
By s 6(2) of the Act, it was provided that:

"The grant or lease [of Crown land within Queens]aill be made subject
to such reservations and conditions as are augtbasprescribed by this Act
or any other Act, and shall be made in the presdrfbrm, and being so made
shall be valid and effectual to convey to and weshe person therein named
the land therein described for the estate or istéherein stated.”



The Mitchellton Pastoral Leases were both in thegpitesd form, which form
provided for reservations in the terms incorporatetthose Leas¢308].

The Act provided for the grant of pastoral leasasfanthe grant of leases of
various agricultural selections, including "Perpé¢iuease Selection[s]", the
latter of which were, by s 104(1), described aas#gs] in perpetuity”. It also
provided for licenses to occupy pastoral [&9@] and licenses to occupy
selectiong310], the latter being licenses which operated penttiegyrant of a
lease. As well, the Act provided for the surrenafeainy holding on one year's
notice in writing or on payment of one year's naredvance and other
moneys due in respect of the holdBil]. It also provided for forfeiture,
including for non-payment of rdtL2]. It will later be necessary to refer to
some of these provisions in greater detail. Fomtbenent, their only
significance is to permit an understanding of s WBkh provided:

" If the license or lease of any land is determibgdorfeiture or other cause
before the expiration of the period or term for @vhit was granted, then,
unless in any particular case other provision idena that behalf by this Act,
the land shall revert to His Majesty and becomen@rtand, and may be dealt
with under this Act accordingly."

There was no equivalent provision as to the sitnatlmaining on the expiry
of a pastoral lease. And prima facie, at leasB%dppears to have provided
exhaustively as to the situation obtaining on fitufe or early determination.

Two other general provisions should be noted. Se@8 of the Act created
an offence of trespass on reserves and on Crowin(Velmich, by force of the
definition of "Crown land" in s 4, included pastblend the subject of an
occupation license, but not land which, in terms 6f had been "granted" or
"demised"). Section 203 was in these terms:

" Any person, not lawfully claiming under a subisigtlease or license or
otherwise under any Act relating to the occupatib@rown land, who is
found occupying any Crown land or any reservesdound residing or
erecting any hut or building or depasturing stadwk¢on, or clearing, digging
up, enclosing, or cultivating any part thereof,lsba liable to a penalty not
exceeding twenty pounds."

A procedure was laid down by s 204 for the issueafants for the removal
of "any person [who was] in unlawful occupatioraofy Crown land or any
reserve, or [was] in possession of any Crown larmeu colour of any lease or
license that [had] become forfeited". And it was\pded in the last paragraph
of that section that:



" A lessee or his manager or a licensee of any fiemmd the Crown may in

like manner make a complaint against any persamlawful occupation of
any part of the land comprised in the lease onkegand the like proceedings
shall thereupon be had."

A provision in similar terms to s 203, namely, sddtheCrown Lands
Alienation Actl876 (Q), was considered by Brennan Mabo v Queensland
[No 2][313]. It was held in that case that general wordsstatute are not to
be construed as extinguishing native title rightiess that intention is
manifest, as evidenced by the use of clear and bigaious words to that
effec{314]. In application of that principle, Brennan J saich passage
which, in my view, is clearly correct, that s 9damilar provisions were
"not directed to indigenous inhabitants who werarerin occupation of land
by right of their unextinguished native titj815]. That statement is equally
true of s 203.

Once it is accepted that s 203 did not render Ajirwail people trespassers on
their own land, it follows that s 204 did not, tfalf, render them trespassers
on land the subject of a pastoral lease. Rathemjtlestion whether their
presence constituted or, perhaps, was capablensfittding "unlawful
occupation”, has to be determined by ascertaitagature of the rights
conferred by the lease in question.

Particular provisions of the 1910 Act relating tskral Leases

Provision was made in the Act for procedures tadi@pted for the grant of
pastoral and other land. It was provided in Ptithjch was headed "Pastoral
Tenures", for the Minister to notify that land wagpén for pastoral
lease[316] or "open for occupation under occupation licef&E7]. The
nature of the land which might be the subject pastoral lease or of an
occupation license was neither defined nor desdridewever, some
indication that the land was generally remote fsmtiled areas appears by
contrasting the provisions of Pt IIl with thoseRiflV, which was headed
"Selections". The latter provisions allowed for Mmister to notify that
"country land [was] open for selection either aweyed land or as designed
land'{318], although an application for designed land cowitbe approved
until it was surveye@19]. "Surveyed land" was land which was surveyed
with roads and reserves, whereas "designed land'lama which was divided
into portions merely by markings on maps or plag8)]. Further contrast may
be made with the provisions of Pt V, headed "Shye&uction"”, which
provided for the Minister to notify that town, suban and country land was
available for sale as Ig&21].

Moreover, it is clear from s 43, which required dadculation of rent
according to the number of square miles, that palsieases might be granted



for vast areas, many times exceeding that avaifablagricultural selections.
There were statutory limits as to the areas of ifierdnt selections for which
the Act provide{B22]. However, they were expressed in acres, not square

mileg323].

Section 41 provided for the processing of applwetifor pastoral leases,
directing in sub-s (4) that "[t]he lease [should]ibsued to the successful
applicant and [should] commence on the quartem@ay ensuing after the
date of acceptance of his application”. There waprovision dealing with
occupation or possession of pastoral land, thegighthat regard being left to
inference from the word "lease”, the expressiorctipation license" and the
terms of s 204 which, as already mentioned, allotwatia lessee or licensee
might take action for the removal of persons inl&wrul occupation”. By
contrast, it was expressly provided by s 75 thathe approval of a
settlement application and on payment of the sujuired by the Act, the
applicant was entitled "to receive ... a licensedoupy the land" and, by s
76(1), that "[flrom and after the date of his liserto occupy, the selector may
enter upon the land and take possession thereof".

As appears from the terms of the Mitchellton Padtbeases, there were
certain conditions applicable to pastoral leasegifiye of the provisions of
Pt 11l of the Act. By s 40, the Minister might dact in the opening
notification that land was open subject to oneathtof the conditions
specified in that section, namely, a condition thatland should be enclosed
and kept enclosed with a rabbit-proof fence orradd®n for the destruction
of noxious plants. Neither of the Mitchellton leaseas subject to either
condition.

There was one other condition imposed by Pt Il Dimamely, a condition
with respect to the payment of an annual rentetéake for the time being
prescribefB24]. And as earlier indicated, the rent was to beutated
according to the number of square miles comprisdte lease. The word
"rent" was not used in a way that gives any cledication of the nature of
the interest effected by leases authorised by tiidok the Act also required
the payment of rent pursuant to licenses to ocgasyoral lanf825] and
pursuant to occupation licenses granted followimgraval of settlement

application§326].

Again, as the terms of the Mitchellton Pastoral lesaadicate, the Act
provided with respect to "other rights ... condiga.. [and] restrictions”
applicable to pastoral leases. Some were alsocayidi to other holdings.
There was a prohibition in s 198 on ringbarkingtingtand destruction of
trees. This condition applied to lessees of pastmtalings, to holders of
occupation licenses, and, also, to selectors oicAljural, Prickly-pear and



Unconditional Selections. However, in the casestdédions, it applied only
during the first five yeaf827].

Another restriction was to be found in ss 199 ad@l. Zection 199(1)
provided for the issue of licenses to persons titereupon any Crown land, or
any pastoral holding, or any Grazing Selectioraror road or reserve, and to
cut, get, and remove timber, stone, gravel, clagng, or other material, but
not, unless with the consent of the lessee, witkmmiles of the head station
of any pastoral holding". The licenses were givgthier effect by s 200
which provided that, except to the extent thatAbepermitted otherwise, "a
lessee of a pastoral holding or the holder of a@gaSelection [should] not
have power to restrict persons duly authorisedatyffom cutting or

removing timber or material within his holding".

Section 205 was another provision of some impodgaha@llowed for a

drover or traveller riding or driving stock on ack route or road passing
through a pastoral holding or through land the escitpf an occupation license
to depasture the stock on "any part of the land&lwfwas] within a distance

of half a mile from the road and [was] not paraafenclosed garden or
paddock under cultivation, and which [was] not with distance of one mile
from the principal homestead or head station".

The interest conferred by the Mitchellton Pastoradas

It is clear that pastoral leases are not the aesif the common law. Rather,
they derive from specific provision in the Order@ouncil of 9 March 1847
issued pursuant to ttgale of Waste Lands Act Amendmentl&d6 (Imp)

and, so far as is presently relevant, later bedamsubject of legislation in
New South Wales and Queens|g@B&8]. That they are now and have for very
many years been entirely anchored in statute |lgeas from the cases
which have considered the legal character of hgklumder legislation of the
Australian States and, earlier, the Australian @@e authorising the
alienation of Crown Lands. Thus, for example, iswgaid of such holdings

in O'Keefe v William829] that "[t}he mutual rights and obligations of the
Crown and the subject depend, of course, uporetiestof the Statute under
which they arise".

O'Keefe v Williamss of particular interest because it was arguetiam case
that occupation licenses under thewn Lands Ac1884 (NSW) and
theCrown Lands Ac1895 (NSW) conferred "an absolute right to poseass
as against all the world" with the consequencettiet was no necessity to
imply a right of quiet enjoyme[#30]. The argument was disposed of on the
basis that, "if sound", it would negative an imglgovenant for quiet
enjoyment in leases between subject and suBidt However, that case
does contain statements suggesting that the odonpi@enses in question



conferred an exclusive right of occupaf@8?], a suggestion also made

in O'Keefe v Malon@33], an earlier case involving the same licenses, and
in Macdonald v Tullj834], a case arising under tlienders for Crown Lands
Act 1860 (Q).

It may be that irD'Keefe v Williamsriffiths CJ and Isaacs J both used the
expression, "exclusive right to occupy" as synonyswith the expression
"exclusive right of possessid835]. However, that is of little or no
significance not only because the case was condevitlk different

legislation but because their Honours proceedathi®@niew that the Privy
Council had held iD'Keefe v Malonéhat the occupation licenses in question
were leasd836]. In truth, their Lordships held only that a pow@relieve
against "the lapse or voidance of [a] contradbr.the purchase or leasing of
Crown lands" extended to relieve against forfeitfréhe occupation licenses.
And, perhaps, of some relevance to this case, lthedships reached that
conclusion because "the words “leased, "leas#,lessee,’ [were] frequently
used [in the relevant legislation] as words of agg&e import, including lands
held under occupation licence, or the licence erhlder thereof337].

Whatever may have been said in the decided cageshaflings under other
legislation, it is clear that the Mitchellton Pastid_eases derive entirely from
the 1910 Act and that they conferred, and only eoefl, the estate or interest
which that Act authorised. As there has been ne wdisch decides what that
estate or interest was and as the Act, itself,ainatl no express provision in
that regard, the estate or interest must be asuedtay application of those
principles of statutory construction which haverbdevised to determine
what it was that the legislature intended but thile say in plain words.

There are two features which point in favour ofileav that the Mitchellton
Pastoral Leases were true leases in the tradittmwmamon law sense and,
thus, conferred rights of exclusive possession.firgeis the language of the
Act and of the Leases. In this regard, the useefibrds "demise", "lease"
and derivatives of the word "lease" in the stagufmovisions concerned with
pastoral leases and in the Leases themselves, lageniated. Similarly, it is to
be observed that s 6(1) of the Act speaks of a Isfor a term of years",
"demise" being a word traditionally used to cremteasehold estd&38].
Moreover, the word "lease" and the expression "derfor a terms of years"
are used not only in relation to pastoral leasesalso in connection with
agricultural holdings. However, it will later appehat there is no sound basis
for assuming that they necessarily have the sanamimg when used in
relation to the various different holdings perndttey the Act.

The second feature which points in favour of thewtieat pastoral leases
under the 1910 Act were true leases is that th@ 21 clearly distinguished
between leases and licenses, thereby suggestinig wees maintaining the



traditional common law distinction between a leagsich confers a right of
exclusive possession, and a license, which does not

Ordinarily, words which have an established meaaingpmmon law are
construed as having the same meaning in a statlgesuthere is something in
the words or the subject-matter of the statutedacate otherwise. This is but
an instance of the general rule that statutesartorbe construed as altering
common law principles unless that is clearly intohdl'hus, inrAmerican

Dairy Queen (QId) Pty Ltd v Blue Rio Pty [389], where the question arose
whether the 1962 Act precluded the right of a sdsée to transfer or
mortgage its interest in a lease of an area redemder Pt XI of that
Act[340], Mason J observégil]:

" The general rule is that the courts will constaugatute in conformity with
the common law and will not attribute to it an mtien to alter common law
principles unless such an intention is manifestax@aling to the true
construction of the statute ... This rule certaaghplies to the principles of the
common law governing the creation and dispositionghts of property.
Indeed, there is some ground for thinking thatgeeeral rule has added force
in its application to common law principles resjagiproperty rights."”

However, there are difficulties in applying thaingiple to the word "lease”
and the expression "demise for a term of yearf#ien1 910 Act, even in a
context where a distinction is drawn between adleasl a license.

It is well settled that the question whether atruraent creates a lease or a
license is a question of substance not one of gdR42]. It is also well
settled that it is a question to be answered ast @ the first instance, by
asking whether the instrument in question confeigld of exclusive
possessidi43]. These principles of interpretation are equallgligable in

the construction of a statute concerned with aqadair type of holding not
known, as such, to the common law, but deviseditdlse peculiar conditions
of the Australian colonies. Thus, the word "leamed the expression "demise
for a term of years" cannot, of themselves, proadmsis for holding that a
pastoral lease under the 1910 Act conferred aleddestate, as understood
by the common law and, thus, conferred a rightxofusive possession.
Rather, the search must be for indications with@Act that it was intended
that pastoral leases should confer that right.

Because it is necessary to look for indicationfimithe Act to ascertain the
estate or interest intended to be conferred bystopa lease and, indeed, by a
lease of any of the holdings permitted by the 18&0 there is no basis for
assuming that "lease" and "demise for a term ofs/daear precisely the same
meaning when used in relation to each of thosemifft holdings. And for

that reason, also, it would be wrong to place awach reliance on the 1910



Act's apparent distinction between a lease anckade. Particularly is that so
in a statutory context in which an occupation Igemwith respect to pastoral
land may be readily distinguishable from a past@@se by reason of the
short term nature of the licerj344].

Another difficulty with approaching the word "ledsed the expression
"demise for a term of years" in the 1910 Act abdy bore their common law
meaning is that, whatever may be the positioneioareas of the law, there
is no very secure basis for thinking that pastl@ates owe anything to
common law concepts. As already indicated, pasteasles are statutory
devices designed to suit the peculiar conditionthefAustralian colonies,
deriving from the Order-in-Council of 9 March 184¥hd as has been seen,
the common law was only applicable in the earlysdafythe Colonies to the
extent that that was necessary or convenient.

In 1847, when pastoral leases were devised, theng@af New South Wales
had been established for nearly sixty years. Howeliere were vast areas
which had not then been opened up for settlemecityding the land in issue
in this case. Even if pastoral leases were dewisgtdcommon law concepts
in mind, they were a novel concept and there ikingtto suggest that it was
necessary or convenient for them to conform préctsethe common law.
More to the point, perhaps, there is nothing tassgthat a right of exclusive
possession was either a necessary or convenig¢atded pastoral leases in
the conditions of the Colony of New South Waled®47. And there is
nothing to suggest that subsequent statutory messufminating in the 1910
Act effected any significant change with respedhtestate or interest which
they conferred.

A third difficulty with attributing the features @ommon law leases to the
holdings described as "pastoral leases" in the P&1@s that, at least in one
significant respect, the Act prescribes a quitéed#nt feature. As the
common law stood in Queensland until 1975, a lealdedstate vested only
on entry into possessif@#5]. In contrast, s 6(2) of the Act provided that it
was the making of a grant in the prescribed fornciwleperated to convey
and vest the interest thereby granted.

Finally, there is the difficulty of construing "Is@" in the 1910 Act as the
equivalent of a lease at common law in a contexthich the Act clearly used
the word "lease" to refer to something quite foneig the common law
conception of a lease. At common law, a leaselisally a demise for a term
of years. However the 1910 Act authorised the goaperpetual leases
which, as already indicated, were expressed tddasés in perpetuity”, an
expression which is unknown to the common law ah@tlvcannot possibly
take its meaning from[246].



Quite apart from the difficulties involved in appahing the provisions of the
1910 Act on the basis that the word "lease" ancipeession "demise for a
term of years", of themselves, indicate that pasieases were true leases in
the traditional common law sense, there were piavssin the Act indicating
that they were not. Certainly, there were indiaadithat they did not confer a
right of exclusive possession which, as alreadytimeed, is an essential
feature of a lease at common law.

The strongest indication that a pastoral lease gdamder the 1910 Act did
not confer a right of exclusive possession is téolad in those provisions of
the Act conferring rights on persons authorisethat behalf to enter upon
land the subject of a pastoral lease to removestingtone, gravel, clay,
guano or other mater[847], denying the lessee the right to ringbark, cut or
destroy tred848] and also denying the lessee power to restricioaigtd
persons from cutting or removing timber or matewdhin the holding349].
There is a similar indication in the provision pettmg others to depasture
stock if a stock route or road passed through theirtng[350]. And, of course,
there were the reservations in the Leases as redwrthe prescribed form of
lease. In particular, there were the identicalmeg®ns in both Leases of "the
right of any person duly authorised in that behakit all timedo go upon the
said Land, or any part thereof, for any purpose sd®ter or to make any
survey, inspection, or examination of the same"plessis added).

There is another indication that a pastoral leagetgd under the 1910 Act

did not confer a right of exclusive possessiorcdntradistinction to the
express provision contained in s 76(1) of the 18&0with respect to persons
whose applications for agricultural holdings hadrbapproved, there was no
provision in the Act authorising a pastoral lessetake possession of the land
the subject of a lease. Rather, the only rightesgly conferred on pastoral
lessees in that regard was that conferred by oRthe Act, namely, to take
action for the removal of persons in "unlawful ggation". And, as already
explained, that provision did not, of itself, congeright of exclusive
possession.

Moreover, the vastness of the areas which migimee the subject of
pastoral leases and the fact that, inevitably, sohtieem would be remote
from settled areas militate against any intentiat they should confer a right
of exclusive possession entitling pastoralistsrivednative title holders from
their traditional lands. Particularly is that saaircontext where, in conformity
with the prescribed form, the grants were expressé@ made "for pastoral
purposes only".

Given that the words "lease" and the expressiomlskefor a term of years"
do not, of themselves, indicate that pastoral kegsanted pursuant to the
1910 Act conferred a right of exclusive possessiat given, also, the



indications in the Act to the contrary, the questidhether they conferred
such a right is concluded in favour of the contohegistence of native title
rights by application of the rule of constructialemtified inMabo [No 2]to
which some reference has already been i8&d¢ That rule is that general
legislation with respect to waste lands or Crowrdlds not to be construed,
in the absence of clear and unambiguous wordsiteisded to apply in a way
which will extinguish or diminish rights under coramlaw native title[352].

As Deane J and | explainedMabo [No 2]the rule to which reference has
just been made is not a special rule with resmegative title; it is simply a
manifestation of the general and well settled afilstatutory construction
which requires that "clear and unambiguous wordsdeel before there will
be imputed to the legislature an intent to exprdpror extinguish valuable
rights relating to property without fair compensat{353]. Whether the rule
be stated generally or by reference to nativeriglets, it dictates the
conclusion that, whilst the grant of a pastoraséeander the 1910 Act
certainly conferred the right to occupy land fostoaal purposes and s 204
conferred the right to bring action for the remowfBpersons in unlawful
occupation, a pastoral lease did not operate tog@xsh or expropriate native
title rights, as would have been the case, haohtezred a right of exclusive
possession.

The Mitchellton Pastoral Leases: the Crown's "revemiy interest"

It follows from the conclusion that the grant gbastoral lease under the 1910
Act did not confer a right to exclude native titlelders and, thus, did not
confer a right of exclusive possession that theehititon Leases were not
true leases in the traditional common law sensg, thais, did not operate to
vest a leasehold estate. As a reversionary intendgtarises on the vesting of
a leasehold estd8b4], there is no basis for the contention that, orgtiaat

of the Mitchellton Leases, or, more accurately,landrant of the first
Mitchellton Lease, the Crown acquired a reversionagrest, as that notion

is understood by the common law, and its radital was thereby expanded
to full beneficial ownership.

Moreover, the provisions of the 1910 Act run coumdethe notion that the
Crown acquired a reversionary interest of the koardvhich the respondents
contended. As already indicated, a reversionagrast arises on the vesting
of a leasehold estate, which, prior to 1975 in @Qskad, occurred on entry
into possession. However, s 6(2) of the 1910 Aerated to vest the estate or
interest conferred by a grant under the Act, nog¢tny into possession, but
on the making of a grant in the prescribed form.

Furthermore, s 135 made provision for what maydlled a statutory
reversion in the event of "determinat[ion] by fatdee or other cause before



the expiration of the period or term for which ésvgranted”, specifying that
in that event it should "revert to His Majesty dretome Crown land”, able to
be "dealt with under [the] Act accordingly”. In teeent of forfeiture or early
determination, the clear effect of s 135 was tinaitste the land involved to
land which had not been alienated, reserved orcdesti for public purposes
and which, therefore, was "Crown land" as defimed 4 of the Act. In other
words, the effect of s 135 was, in that eventswirailate the previously
alienated land to land in respect of which the Grdwad radical title, and not
to land in respect of which it had beneficial ovsiep.

The fact that in these two respects the 1910 Aatgaded on a basis which
was at odds with the common law principles witlpezgt to reversionary
interests tends to confirm the conclusion otherwgsehed in the application
of ordinary principles of statutory constructiomnmely, that the grant of a
pastoral lease under the 1910 Act did not confegtd of exclusive
possession.

Conclusion with respect to the Mitchellton Pasthehses: answer to
question 1C

The conclusion | have reached by application ofradi principles of
statutory construction renders it unnecessary ®taconsider the appellants
alternative arguments with respect to fiduciaryiekitAnd it follows from that
conclusion that Drummond J was in error in ansvgegaestion 1C(b) as he
did. Instead it should have been answered "No'ar®&wered, sub-questions
1C(c) and (d) do not arise. However, in the lighthese reasons, | would
answer sub-question 1C(d) "No".

The Holroyd land

The land the subject of the Holroyd Pastoral Leatbe (Molroyd land") is
also in the District of Cook. It is further northdato the east of the
Mitchellton land and about 24 miles west of Co¢rolvers an area of
approximately 1,120 square milgs5] or 2,830 square kilometres and
extends north and east from the Holroyd River.

Dealings with the Holroyd land

The Holroyd land was declared open for pastorakleas8 June 194356].
On 8 February 1945, Marie Stuart Perkins was gdaatd_ease of Pastoral
Holding under Part Ill, Division |, of the Land A¢ts910 to 1943" for a term
of 30 years from 1 October 1944 ("the first Holrdyehse"). It was the
subject of a number of transfers. During the tefriinat lease, the 1910 Act
was repealed and the 1962 Act enacted.



In 1972, the then lessees of the first Holroyddemgplied under s 155 of the
1962 Act for a new lease of the Holroyd land. Thpl@ation was approved,
subject to the incorporation of certain conditiomghe new lease. On 31
December 1973, the first Holroyd lease was surnetand a second lease,
the Holroyd Pastoral Lease, was granted over the $&ama for a term of
thirty years from 1 January 1974. The 1962 Act amended by theand
ActAmendment Ad986 (Q) and, pursuant to s 5 of that latter Awt, term of
the lease was extended by 20 years. In 1989 tke i{gas transferred to the
present owners, members of the Shepherdson family.

The question asked concerning the Holroyd Pastodd €Q 1B)

Save that it refers to the Holroyd Pastoral Ledsegtiestion asked of the
Holroyd land, question 1B, is the same as quediidrthe question asked of
the Mitchellton Pastoral Leases. And save that loisddr was dealing with
one lease, not two, Drummond J answered questian fli2 same manner as
he answered question [357].

Three matters should be noted with respect to teeens given by
Drummond J to question 1B. The first is that themeo longer any challenge
to his Honour's answer to question 1B(a). The sgt®that it is common
ground that, as with the answer to question 1@l@)answer to question
1B(d) does not extend to possessory title. The thatter and the one that
lies at the heart of these proceedings, as thegtatie Holroyd land, is that,
in answering question 1B(b), his Honour held thatiolroyd Pastoral Lease
conferred a right of exclusive possession. To datex whether that is so it is
necessary to analyse the terms of the Lease awj thé provisions of the
1962 Act which, like the 1910 Act, contained no m@gs provision as to the
estate or interest conferred by a pastoral lease.

The terms of the Holroyd Pastoral Lease

The Holroyd Pastoral Lease is expressed to be a "lefdastoral Holding
under Part VI, Division I, of the Land Act 1962-197# is in a form similar
to that of the Mitchellton Pastoral Leases. It exihat the grantees were
entitled to a lease of the Holroyd land pursuarRtt®’l, Div | of the 1962
Act[358]. It is expressed to operate as a "Demise and Leasaé in
consideration of an amount "paid for a full yeagst, and of the rent
[tlhereby reserved”. It is not expressed to be tgchsolely for pastoral
purposes.

The Lease is expressly made subject to the condigindprovisoes in Pt llI,
Div | of the 1962 Act and subject also to ening Act1968-1974 (Q) and
thePetroleum Actd4923to 1967 (Q) and regulations made under those three
Acts. It contains reservations in similar termshose in the Mitchellton



Pastoral Leases, including a reservation of "thiet o any person duly
authorised in that behalf by the Governor of Oudl &tate in Council at all
times to go upon the said Land, or any part thefeofiny purpose
whatsoever, or to make any survey, inspectionxamenation of the same".

The Holroyd Pastoral Lease also contains the follgwipecial conditions:

" The Lessees shall within five (5) years from theedd the commencement
of the lease and to the satisfaction of the Ministe

(a) Construct Manager's residence, quarters fer(y men and a shed
(machinery shed, store, workshop, etc);

(b) Construct an airstrip to Department of CiviliAon standard for mail
service and flying doctor service;

(c) Erect ninety (90) miles of internal fencing;
(d) Erect 1 set of main yards and dip;

(e) Construct in the melonhole country three (3)hedams of not less than
3,060 cubic metres (4,000 cubic yards) capacitheac

() Sow at least 40.5 hectares (100 acres) to Tole$Style as a seed
production area; and

(9) Enclose the holding with a good and substafdiade."
There is a further condition requiring that all impements be maintained in
good repair during the term of the lease. Thesenmments reflect the

conditions attached to the approval of the appbeafior a new lease under s
155 of the 1962 Act.

Special conditions of the Holroyd Pastoral Lease

Some but not all of the special conditions of thadrblyd Pastoral Lease have
been satisfied. It is not clear whether, as peeaiitty s 64(3) of the 1962 Act,
the Minister formally exempted the lessees from gitance with the

condition as to boundary fencing. However, it seémas at the very least, a
decision has been made not to enforce it. Somelseseddeen sown, and some
internal fencing, dams and mustering yards consd,)dut, the mustering
yards are no longer usable and main yards andadip hot been built. An
airstrip, machinery shed and toilet block have bamrstructed but, by
November 1988, work had not commenced either omtneager's residence
or on the workmen's quarters. It was reported &t yiear that a house was to



be built within the next 12 months but the matesrjadovided by the parties do
not disclose what, if anything, has happened since.

General provisions of the 1962 Act bearing on Rakteeases

The 1962 Act was amended from time to time and tedea 199%359]. The
amendments do not bear on the question whethétdheyd Pastoral Lease
conferred a right of exclusive possession. It &dfore convenient to
approach that question by reference to the 1962nAitd unamended form.
The long title of that Act was "An Act to Consolidaand Amend the Law
relating to the Alienation, Leasing and Occupatib@€mwn Land" and it is
not surprising, therefore, that several of its jBimns are or are substantially
to the same effect as those of the 1910 Act.

In terms only slightly different from those in th®10 Act, s 6(1) of the 1962
Act authorised the Governor-in-Council, subjecthat latter Act, to "grant in
fee-simple, or demise for a term of years or irpparity, or deal otherwise
with any Crown land within Queensland". "Crown lamdas defined in terms
which were identical to those found in the 1910[2@0]. By s 6(2) of the
1962 Act it was necessary that a grant or leaseibgect to the reservations
and conditions authorised or prescribed by thaingrother Act and that it be
made in the prescribed form. It was also provides 6(2) that, when so
made, the grant or lease was "valid and effectuabhvey to and vest in the
person therein named the land therein describetthéoestate or interest
therein stated". The Holroyd Pastoral Lease isérfdihm prescribed as at the
date of its grant, which form provided for reseimas in the terms

incorporated in the Leag61].

The Act provided for the grant of "occupation licesiSover pastoral
land362], pastoral leas§363], leases of stud holdingg$4] and the sale and
lease of various agricultural holdijd65]. No relevant distinction is to be
drawn between occupation licenses granted underdh@ Act and those
granted pursuant to the 1962 Act. However, theiprons of the 1962 Act
with respect to pastoral leases differ from thdsthe 1910 Act as it stood
when the Mitchellton Pastoral Leases were grantethé®reason, among
others, that provision was made for the grant stgral leases under three
different forms of tenure, namely, pastoral holdipgstoral development
holding and preferential pastoral holdiB§6]. As appears from its terms, the
Holroyd Pastoral Lease is a lease of a pastoralrgpld

The chief difference between the lease of a pashatding and other pastoral
holdings under the 1962 Act is that additional gbods attached to leases of
pastoral development holdings and preferentialgpakholdings. A lease of a
pastoral development holding could only be graift&the cost of developing
the land [would be] abnormally high, and [if] demeiental conditions



[were] imposed calculated to improve the carryiagacity and productivity
of the land and to develop the public est@&7]. A preferential pastoral
holding, like its counterpart under the 1910 Achsvsubject to a requirement
of personal residenf68]. Similarly, on the conversion of a pastoral hotdin
to a stud holding, as permitted by s 66(1) of tB&@2LAc{369], the lessee
came under an additional obligation to provideNheister with information
with respect to the st{@70] and to satisfy conditions associated with its

runnind371].

The 1962 Act also effected a number of changesnegpect to agricultural
holdings. It allowed for only four agricultural ltdhgs, namely, agricultural
farm holdings, perpetual leases, settlement farngaazing selections, with
the latter having two sub-categories, namely, ggahomestead selections
and grazing farm selectig@§2]. As with perpetual leases under the 1910
Act, a perpetual lease under the 1962 Act was thestm s 127(1) of that
latter Act as "a lease in perpetuity".

The 1962 Act provided for the automatic conversibsame holdings under
earlier Acts to holdings under that f&T3]. As well, provision was made for
lessees of some agricultural holdings under eahli¢s to apply for their
conversion to holdings under the later |8¢#]. The 1962 Act also contained
specific provisions for the continuation of someamverted holdind875].
However and leaving aside s 66(1) which permitedain holdings,
including pastoral holdings, to be converted tal s$talding$376], pastoral
leases granted under earlier Acts were not coridotg continued by s 4(2)
of the Act and, by that sub-section, deemed to haes granted under the
1962 Act. Subject to provisoes which are not pridgeealevant, s 4(2)
provided for their continuation in these terms:

"All leases of land ... granted ... under the régubActs, and subsisting at the
commencement of this Act, shall be deemed to haea granted or issued
under the provisions of this Act relating to theuee or class or mode of a
class of tenure hereunder which is analogous thered shall in all respects
continue in force and be held under and subjetttisoAct".

The 1910 Act was one of the repealed [RI3].

The effect of s 4(2) was reflected in the definitafiipastoral lease" in s 5 of
the 1962 Act. That definition was as follows:

"A lease of land under and subject to Divisionad # of Part Ill: the term
includes a pastoral holding, preferential pastbaddiing or pastoral
development holding, the lease whereof was isstleghwise than pursuant to
Part I11."



The definition also reflected the provisions of Dinf Pt VI of the Act which,
as already mentioned, allowed for the renewal gaaeleases, including
pastoral leases, prior to their expiry.

It should also be noted that the terms of the defimof "pastoral lease" in s 5
of the 1962 Act emphasise that, as with pastoesds under the 1910 Act,
pastoral leases granted under the later Act caadenly the estate or interest
which that Act authorised.

Unlike the 1910 Act, the 1962 Act provided for tieeewal of certain leases
prior to their expiry378]. Application for early renewal had to be considere
by the Land Administration Commission, which, purdua s 156(1), was
required to investigate, amongst other things:

(b) the public interests, the interest of the lessencerned, and how best the
land [might] be brought to its maximum productiorgreased population
[might] be sustained, and the public estate [migktHeveloped;

(d) such other factors and circumstances as then@ssion deem|ed] fit and
proper".

By s 157(1) of the Act, the Minister was given "aloge discretion” to refuse
or approve an application for early renewal andgdprove renewal "either
unconditionally or subject to such conditions adhis opinion, [were]
calculated to develop the public estf3&9]. It was pursuant to these
provisions that the Holroyd Pastoral Lease was gthahd made subject to
the special conditions earlier mentioned.

Another point of distinction between the 1910 Actlahe 1962 Act is that the
1962 Act made express provision for entry into @ation and possession of
all holdings under the Act. If there were improvertseon the land, the Act
provided that all selectors, lessees (which, ofesuncluded pastoral
lessees) and purchasers were "entitled to occugyjnaight] enter into
possession” upon payment of the prescribed or gianal value of the
improvements or sooner with the written permissibthe Ministe[380]. If
there were no improvements, the grantee of a pddease was "entitled to
occupy and [might] enter into possession ... onfeomd the date of
acceptance of his applicatig@81].

The 1962 Act provided for the early surrender o$&$882] and for forfeiture
for various causes, including non payment of[B8&] and "breach of any



condition to which [the lease was] or [was] deentelde subjec{384]. Sub-
section (1) of s 299 provided that, in the everfodiiture or early
determination, "unless in any particular case oginevision [was] made in
that behalf by [the 1962] Act, the land [should}jed to Her Majesty and
become Crown land, and [might] be dealt with urjtiex] Act accordingly".
In that respect, the 1962 Act corresponded withl®) Act. However, s
299(2) provided:

"Forthwith upon the determination of the leasegheson in occupation of the
land concerned shall give peaceful possessiondhanel of all improvements
thereon to the [Land Commissioner for the relevasttidt] or a person
thereunto named by the [Land] Commissioner, othensigch person shall be
a trespasser upon Crown land and the provisiofthelf Act relating to such
trespassers shall apply accordingly".

Provision was made in s 372 of the 1962 Act widpeet to trespassers on
reserves and Crown land in terms to much the séieet @as s 203 of the 1910
Act. A similar procedure to that specified in s 2664he 1910 Act for the
removal of persons in unlawful occupation of reesrand Crown land was
laid down by s 373. And, as with its counterpademthe 1910 Act, the
concluding paragraph of s 373 provided for the sproeedure to be invoked
by "[a] lessee or his manager or a licensee ofl@amy held from the Crown,

or a person ... purchasing any land from the Craagdinst "any person in
unlawful occupation” of the land concerned.

Statutory conditions with respect to Pastoral Leases

As well as the special conditions to which refeeshas been made, the
Holroyd Pastoral Lease is expressed to be subjelsetoonditions and
provisoes specified in Pt I, Div | of the 1962 tABy s 50(2) in that Part, the
Minister might specify conditions in the notificaiti that land was open for
lease as a pastoral holding, including conditiortk vespect to boundary
fencing, improvements, developmental works anceti€eication of noxious
plants. Additional conditions might be specifiediie opening notification for
pastoral development holdings and preferentialgrabholding§385]. The
Holroyd Pastoral Lease was granted in consequenae application for
renewal under s 155 of the 1962 Act, not pursuaantopening notification.
Thus, it is not subject to conditions which mightertvise have attached by
operation of s 5386].

One other provision of Pt I, Div | of the 1962 tAmamely s 61, specified
conditions applicable to leases of pastoral holitigprovided as to their
maximum permissible term, their commencement, gediBed, in s 61(d),
that "rent [should] be computed according to theber of square miles in
the lease".



In addition to the conditions attaching to leasiesastoral holdings pursuant
to the provisions of Pt I, Div | of the 1962 Ads 251 and 261, respectively,
subjected all holdings to conditions for the destion of noxious weeds and
Harrisia cactus. However, the Minister was empoaiénes 266 to grant
exemptions from each of those conditions if sadthat performance would
be uneconomic.

Provisions of the 1962 Act allowing for exemptioarh conditions

In addition to s 266 which empowered the Ministegtant exemptions with
respect to the destruction of noxious weeds andsiarcactus, there were
two other provisions of the 1962 Act relevant te grerformance of conditions
attaching to pastoral leases. First, s 14(2)(ayeadt that "[tjhe Minister, with
the approval of the Governor in Council and thesemn of the lessee, [might]
delete or vary or amend any developmental or imgmaant condition
(including the condition of fencing or other impemaent) of a lease". That
power was subject to the qualification containeduh-section (c), the effect
of which was that the Minister could extend but remtuce the time for
performance.

The second relieving or exempting provision was toatained in s 64(3), to
which some reference has already been made. Bgubagection, "[t]he
Minister, in his discretion, [might] exempt a lesdeom performing any
condition of fencing imposed upon the lease ofsigral lease and [might]
alter or cancel such exemption". The combined etiethe concluding
paragraph of that sub-section and of s 111 of &t887] was that the
exemption might be limited as to time and circumesés and that, once
granted, it could only be cancelled or alteredh®ydiving of six months'
notice to that effect.

Specific provision was also made for relief agafosteiture, including

forfeiture of pastoral leases. Although provisiocaswmade in s 297 for
proceedings to determine whether a lease was lialile forfeited, an

overriding discretion was reserved to the Ministethese tern{888]:

"If upon the final decision of the matter any stiability to forfeiture is
established the Minister may in his discretion-

(a) recommend to the Governor in Council that dasé be forfeited; or

(b) waive the liability to forfeiture subject tocduterms and conditions as he
thinks fit to impose upon the lessee."”

Other provisions of the 1962 Act relevant to th&&sor interest




conferred by Pastoral Leases

As with the 1910 Act, the 1962 Act made provisi@mying the lessees of
various holdings, including the lessee of a pastavlgling, the right, without
prior written permission, to destroy any tree om ldnd the subject of the
leas¢389]. There was no provision in the 1962 Act akin t4938 and 200 of
the 1910 Act which allowed for others to be licahg®take timber from land
held under a pastoral lease. At all relevant tirhesjever, thé-orestry

Act 1959(Q) provided for the issue of licenses to getsoproducts from
various holdings, including pastoral holdings, aodferred full power of
entry upon persons so licen§&@D].

Finally, it should be noted that persons travelktock on a stock route
passing through a pastoral lease were entitleépasture the stock on the
land on the same terms and conditions as thosecabla under the 1910

Act[391].

The interest conferred by the Holroyd Pastoral Lease

The differences between the Mitchellton Pastoral ésasd the Holroyd
Pastoral Lease and between the 1910 and the 1962Axtide some support
for the view that the Holroyd Pastoral Lease isua tease, the grant of which
conferred a right of exclusive possession on tegdes. Perhaps the most
significant difference is to be seen in the Holr®aktoral Lease, itself,
which, as already mentioned, is in the prescriloechfand, in accordance with
that form, is not expressed to be granted solelpéstoral purposes.

There is also the consideration that the 1962 Adike the 1910 Act,
provided for lessees of pastoral holdings, alorth w&lectors, the lessees of
other holdings and purchasers of land under theédA\ticcupy and ... take
possession” of land. This does not establish tipaiséoral lease conferred a
right of exclusive possession; on the other hamelcbntrary proposition
draws no support from the absence of any provigighorising occupation or
possession, as is the case with the 1910 Act.

Another difference between the 1910 and the 1968 wahich provides a
measure of support for the view that the leasep#Esdoral holding under that
latter Act confers a right of exclusive possessstmat, as with other holdings
under the 1962 Act, the lessee of a pastoral hghdias required, on forfeiture
or early termination, to give possession to then@rd\otwithstanding the
terms of s 299(1) which, in the event of forfeitoresarly termination of a
lease, assimilate the land involved to what, forvemience, may be referred
to as unalienated Crown land, the terms of s 298€Ruiring that possession
be given to the Crown, point in favour of a statutimterest on forfeiture or
early termination extending beyond radical titlgafn, if that is the effect of s



299(2), it does not establish that a pastoral leaséerred a right of exclusive
possession and accordingly does not establishxibeerce of a traditional
leasehold estatg92]; neither, however, does it provide support for the
contrary view, as did the absence of a reversiomageyest extending beyond
radical title in the case of the Mitchellton Paatdreases.

Other provisions which are capable of giving somepert to the view that a
lease of pastoral holding under the 1962 Act caatea right of exclusive
possession are those allowing for a grant to besrsatlject to conditions for
the erection of boundary fences and the carryirigpbimprovements and
developmental works. As earlier indicated, suchd@gmns might be imposed
pursuant to a requirement to that effect in thenoenotificatioi393], or, as
here, pursuant to conditions imposed by the Ministerenewal prior to
expiry. And, of course, the question of early reakw the case of pastoral
and other renewable leases, was dependent on ide@i®n, amongst other
things, of "how best the land [might] be broughitsomaximum production,
increased population [might] be sustained, angtii#ic estate ...
developed[394]. Consideration of those matters might well result
conditions suggestive of a right of exclusive pes&m.

Certainly, improvement and developmental conditimmnghe construction of
buildings and improvements such as the manageitierece and airstrip
required by the Holroyd Pastoral Lease might sugaestht of exclusive
possession. And as there is no basis for distingugsas to the estate or
interest granted with respect to that part of #mellto be improved and that to
be left unimproved, conditions of that kind mighggest a right of exclusive
possession over the whole land. Similarly, as tien® statutory basis for
distinguishing between pastoral holdings made stibgeimprovement or
developmental conditions and those not subjecbtalitions of that kind, the
possibility that such conditions might be imposedapable of suggesting that
all pastoral leases conferred a right of exclupwssession.

However, it would be wrong, in my view, to placeat weight on the
provisions of the 1962 Act authorising the impasitof improvement and
developmental conditions. After all, other provisoof the Act conferred
discretionary powers on the Minister to deleteyvaramend those
conditions, to exempt lessees from performancermdihg conditions and
ultimately, to relieve against forfeiture. Moreoyiercannot be said that the
conditions which might be imposed were of suchtaneahat they
necessitated a right of exclusive possession. Aftethe ordinary criminal
and civil laws were and are available to protectiag} wilful and negligent
damage to property. And to the extent that theaesmysinconsistency between
the satisfaction of conditions and the exerciseative title rights, it may be
that satisfaction of the conditions would, as atenaif fact, but not as a



matter of legal necessity, impair or prevent thereise of native title rights
and, to that extent, result in their extinguishment

In the light of the principle of construction idéi®d and explained iiMabo
[No 2] and in light of the long statutory history of pasideases, clear words
are plainly required before the provisions of t8é2 Act dealing with
pastoral tenures can be construed as changingsleateal nature of pastoral
leases by the introduction, under the same nansddferent tenure
conferring a right of exclusive possession. Thetenato which reference has
been made fall short of a clear indication of @ention to that effect. Rather,
s 4(2) of the 1962 Act makes it plain that the padttenures permitted by
that Act were, and were intended to be, "analoguuitti' those permitted by
earlier Acts, including the 1910 Act. Given thesesiderations, the
provisions of the 1962 Act concerned with leasesastoral holdings are not
to be construed as creating leases which confarraght of exclusive
possession and, thus, a right to exclude natisehtdlders from their
traditional lands.

It follows that the Holroyd Pastoral Lease did nmtfer a right of exclusive
possession. The questions whether performance cbtiditions attached to
the Holroyd Pastoral Lease effected any impairmeekonguishment of
native title rights and, if so, to what extent guestions of fact and are to be
determined in the light of the evidence led onfthither hearing of this matter
in the Federal Court.

Conclusion with respect to the Holroyd Pastoral Eeasswer to guestion 1B

Again, the conclusion that, as a matter of stayutonstruction, a pastoral
lease under the 1962 Act did not confer a righeafiusive possession makes
it unnecessary to consider the arguments with ct$pdiduciary duties. And
that conclusion also has the consequence that Damah was in error in
answering question 1B(b) as he did. Instead, itilshlbave been answered
"No". As with questions 1C(c) and (d), questiongdEand (d) do not arise.
However, in the light of these reasons, | wouldnarssub-question 1B(d)
"No".

Orders
| agree with the orders proposed by Toohey J.

McHUGH J. | agree with the judgment of Brennan i€these matters and
with the orders which he proposes.

GUMMOW J.



Introduction

On 30 June 1993, that is to say before the enattofidheNative Title

Act 1993(Cth) ("theNative Title Act)[395], the@ Wik = Peoples instituted
in the Federal Court of Australia a proceeding imahl they sought to
establish the existence of certain native titlatsgover an area of land in
North Queensland. The State of Queensland wasdspbndent and the
Commonwealth of Australia second respondent. The dinayPeople were
later joined as respondents. They cross-claimedkirsg similar relief in
respect of lands that, in part, overlapped thosestibject of the claim of
the$® Wik = Peoples.

The litigation stands outside the system for them@ination of native title
claims established by thidative Title Act However, it raises issues which
may have importance for the operation of that gaflihe expressions "native
title" and "native title rights and interests" aefined ins 223(1)thereof as
meaning communal, group or individual rights aneriests of Aboriginal
peoples or Torres Strait Islanders in relation tallar waters where, among
other things, "the rights and interests are recs®ghby the common law of
Australia”. If acts done before the commencemer@ b@ctober 1975 of
theRacial Discrimination Acl975(Cth) ("theRacial Discrimination Ac)
were effective to extinguish or impair native titleeNative Title Actdoes
not undo that result. In the joint judgment of gsiembers of this Court

in Western Australia v The CommonwedNative Title AciCasé™®, it was
said:

"An act which was wholly valid when it was done amdich was effective
then to extinguish or impair native title is unatied by theNative Title Act
Such an act neither needs nor is given force dedtdiy the Act."

The present litigation is not concerned solely sitips taken under the
prerogative. Prerogative powers were supplant€ieensland by statute as a
result of constitutional development in the secbalfl of the nineteenth
century. As will appear in the course of thesearasthe issues on these
appeals turn upon the proper constructioftoé Land Aci910 (Q) ("the

1910 Act") andThe Land Acil962 (Q) ("the 1962 Act"), and upon the terms
of the grants of pastoral leases thereunder. TB2 A8t repealed the 1910
Act. The 1962 Act has now been repealed byLtired Act1994(Q).

| approach these issues of construction upon thengstion, adverse to tté
Wik = Peoples and the Thayorre People, that there daesisb and did not
exist when the 1910 Act and the 1962 Act were exth@ny fiduciary
relationship between them and the State of Questhskhe®™® Wik =
Peoples and the Thayorre People submitted thatreletionships existed



and the duties arising thereunder militated agairese being any legislative
intention to extinguish native title. | put fiducyaduty issues to one side.

Rather, | begin with the proposition that for awta such as the 1910 Act or
the 1962 Act to impair or extinguish existing natiitle or to authorise the
taking of steps which have that effect, it is neaegto show, at least, the
intention, "manifested clearly and plainly”, to asle that result. That is how
the point was expressed in the joint judgmentxhsmbers of the Court in
theNative Title ActCas¢397].

In this context, "intention" does not refer to grarticular state of mind of the
legislators, who may not have adverted to the sigimd interests of the
indigenous inhabitant398]. Moreover, statute law may be the result of a
compromise between contending factions and intgresips and of
accommodations between and within political orgatosis which are not
made public and cannot readily be made apparenttmrf399]. To speak
here of "intention” will seldom assist and may imeehe understanding of
the effect of the legislation in question, unlgdsei kept in mind that what is
involved is the "intention" manifested by the légi®n400]. As Holmes put
it, "[w]e do not inquire what the legislature meané ask only what the
statute mean§Z01]. It will be necessary later in these reasons tsicker the
particular criteria by which the manifestation efislative intention is to be
assessed in this case.

The Federal Court proceedings

The content of native title, its nature and incidemiill vary from one case to
another. It may comprise what are classified asquel or communal
usufructuary rights involving access to the arekod in question to hunt for
or gather food, or to perform traditional ceremaniehis may leave room for
others to use the land either concurrently or ftone to timg¢402]. At the
opposite extreme, the degree of attachment taatiekhay be such as to
approximate that which would flow from a legal guéable estate
thereirj403]. In all these instances, a conclusion as to théeoo of native
title is to be reached by determination of mattéract, ascertained by
evidenc@04].

It is at this threshold that these appeals pressignificant consideration.
There has been no trial of issues going to the ksttafent of native title and
the ascertainment of its content. Yet the effe¢hefdecision at first instance
was to foreclose the occasion for such a trialtarrdle against the claims of
the¥® Wik = Peoples and the Thayorre People. This state ofsifias come
about as follows.



A judge of the Federal Court (Drummond J) ordgt88] a number of
questions for separate decidd6]. Questions 1B, 1C, 4 and 5 and the
answers given by Drummond J are set out in themaohg of Brennan CJ. The
Thayorre People were granted leave to appeal tButh€ourt of the Federal
Court against the determination of Question 1C. Télsted to two
instruments for a grant of pastoral leases (thachéillton Pastoral Leases")
dated respectively 25 May 1915 and 14 February B@ilbissued pursuant to
the 1910 Ad07]. Each pastoral lease was for a term of 30 yearaeMer,
the first was forfeited in 1918 for non-paymentert and the second was
surrendered in 1921. There was no entry into ocauphbl the grantees of
either of these pastoral leases. They were forea@ir535 square miles,
bounded partly by the Gulf of Carpentaria, the kit River and the Edward
River. In 1921 the Chief Protector of Aboriginaéported that "there are
about 300 natives roaming this country". In thadry®&y Order in Council
made under the power conferred by s 180 of the 2&1(he land in question
was reserved and set apart for use of the Abotigihabitants of the State.
The creation of such a reserve did not extinguishrative title which then
still subsistef108].

The%® Wik % Peoples obtained leave to appeal to the Full Bé@=urt, not
only in respect of the answer to Question 1C buéspect of Question 1B.
This concerned a lease of an area of 2,830 squaraétres (partly bounded
by the Holroyd River) as a pastoral holding undier1962 Act ("the Holroyd
River Pastoral Lease"). The carrying capacity ingassons was one beast
per 60 acres. The pastoral lease was granted, fiaitt éor 30 years from 1
January 1974, by instrument dated 27 March 197Hésseven months before
the commencement of tiikacial Discrimination Agtand is still currerjd09].

Leave also was granted to &BWik = Peoples to appeal to the Full Court in
respect of the answers to Questions 4 and 5. Thememed certain claims
against the State of Queensland, the first respan@@malco Aluminium Ltd
("Comalco"), the fourth respondent; and AluminiuscRiney Holdings Pty

Ltd ("Pechiney"), the fifth respondent. That brawnéhhe litigation involves
discrete issues. | agree it should be dealt withragosed by Kirby J and for
the reasons given by his Honour.

The Questions concerning the Holroyd River Pastagake and the
Mitchellton Pastoral Leases were so framed askavagther, if at any
material time any native title existed in respddhe land the subject of those
pastoral leaseshe grantof those pastoral leasescessarilyextinguished all
incidents thereof. The form in which the issue ssgnted, namely necessary
extinguishment by grant, is significant. The primpugge answered the
questions in the affirmative as to the Holroyd RiRastoral Lease and the
first of the Mitchellton Pastoral Leases. However| have indicated, this was



without any prior determination as to whether,antf any native title was in
existence at the respective times of grant of tipastoral leases.

By orders of this Court made unded0of theJudiciary Act1903(Cth), each
of the pending appeals to the Full Federal Couthl® Wik = Peoples and
the Thayorre People was removed into this Court.

My conclusion is that the primary judge erred itedaining that the grants of
pastoral lease under the 1910 Act and the 196héa#ssarily had the effect
of extinguishing all incidents of any native titldich might have then
subsisted in th@@ Wik = Peoples or the Thayorre People. Rather, his Honour
should have determined that none of these grasslg) plainly and distinctly
authorised activities and other enjoyment of timel lvhich necessarily were
inconsistent with the continued existence of anthefincidents of native title
which could have been subsisting at the time ddetgrants. This would leave
for future determination at trial the questions thiee such native title
subsisted at material times and still subsists @#sd, the incidents of such
native title.

The legal framework

In asking "what the statute mea@d0] of any provision of the 1910 Act or
the 1962 Act, regard is to be had not only to tteoprovisions of the same
statute but also to such matters as other statutesi materiaand the
existing state of the Ig@l1]. The phrase "the existing state of the law"
embraces the then understanding of the commonitethis way there is
discerned the state of affairs for the remedy @aldishment of which the
statute was designgd. 2].

At the enactment of the 1910 Act as at that oflt®@&2 Act, a basic principle
of land titles in Australia was that identified,tivsome reference to New
South Wales colonial history before the establishtroé self-government, by
Windeyer J irRandwick Corporation v Rutledgdis Honour sai@t13]:

"On the first settlement of New South Wales (themprising the whole of
eastern Australia), all the land in the colony Imeean law vested in the
Crown. The early Governors had express powers uhdgrcommissions to
make grants of land. The principles of English praperty law, with socage
tenure as the basis, were introduced into the gdiam the beginning - all
lands of the territory lying in the grant of theo@mn, and until granted
forming a royal demesne. The colonial Act, 6 WmN¥ 16 (1836), recited in
its preamble that the Governors by their commissiamder the Great Seal
had authority 'to grant and dispose of the wastdda the purpose of the Act
being simply to validate grants which had been madiee names of the
Governors instead of in the name of the Soverdgd.when in 1847 a bold



argument, which then had a political flavour, chadled the right of the
Crown, that was to say of the Home Governmentjgpase of land in the
colony, it was as a legal proposition firmly anoldily disposed of by

Sir Alfred Stephei€J: The Attorney-General v Broy#i4]."

Stephen CJ had emphasise@®mwnthat, at the time of making a grant of
land to a subject, the Crown must be presumedue hditle to that land and
that this original title provides the foundatiordasource of all other titles.
Estates in land in the colony were held in free @mmon socage. They were
not allodial, that is to say, they were not a speaf estate which existed
outside the feudal system and were held indepelydamd not of any

superior. All interests in land in New South Wahesl been granted directly
by the Crown. In contrast to the tenurial systeri had been applied in
England, in the colony estates were not held byirieymediate or mesne
lord.

Attorney-General v Brownoncerned a grant made in 1840. Until as late as
1842 there was no statutory restriction upon tienation by the Crown of
lands in the Australian colonies. The phrase "wkstds" had as its primary
meaning lands which were uncultivated rather thafities4415]. The
management and control of colonial waste landdgmels not yet granted
from the Crown in fee simple, or for an estatere@ehold, or for a term of
years, and not dedicated and set apart for some usdg416]) was by
executive figd17].

Until the mid-nineteenth century Imperial policytivrespect to Australia was
opposed to Colonial control in such matters. Thexe mo invariable rule that
a colony enjoyed its own land revefdE8]. To the contrary, the Imperial
authorities saw "unsettled" land as the sourcewémue to recoup the outlays
in the operation of the colonial administrationsl &m provide for further
emigration from the United Kingdom and other depetent. After 1840, the
Colonial Secretary was advised by the Colonial Lards Emigration
Commissioners. In 1842 this body received by stptlif] powers with
respect to the administration of the proceeds lef alwaste lands. Gross
proceeds of such sales were to be applied to thditpService" of the colony
in which the land was situated and one-half wdsetappropriated to the
purposes of emigratiph20]. An element of representative government was
provided by théAustralian Constitutions Adt842(Imp)[421], but s 29
excluded from the competence of the New South Wadgsslative Council
any law which interfered in any manner with theesal Crown lands in the
colony or with the revenue arising theref{d22].

TheAustralian Constitutions Aatid not provide a constitutional settlement of
any duration. Queensland was separated from Newh$@ales in 1859 and
with the arrival of representative government tmpérial authorities




relinquished control over Crown lands in these e@s. Imperial statute, s 2
of theNew South WalgSonstitutionAct 1859423], vested in the New South
Wales legislature the entire management and cooittble waste lands
belonging to the Crown in New South Wales and thegy of appropriation
of the gross proceeds of the sales of any suclslkl. Thens 300f

the ConstitutionAct 1867 (Q) ("the 1867 Act[425] provided that it was to be
lawful for the legislature of that colony to makevk for regulating the sale,
letting, disposal and occupation of waste landfiefCrown within
Queensland. With exceptions not presently materidQ stated:

"The entire management and control of the wasteslaetbnging to the
Crown in the said Colony of Queensland and als@gpeopriation of the
gross proceeds of the sales of such lands andlathar proceeds and
revenues of the same from whatever source arisitigyvihe said colony
including all royalties mines and minerals shalMested in the Legislature of
the said colony.

The result was to withdraw from the Crown, whetlggresented by the
Imperial authorities or by the Executive Governm&iQueensland,
significant elements of the prerogative. The managerand control of waste
lands in Queensland was vested in the legislandleaay authority of the
Crown in that respect had to be derived from stpta6].

There followed the enactment in Queensland and alsenof statutes
designed to provide for conditions unknown in Endland to meet local
wants in a fashion unprovided for in England. Fitts¢re was the growth of a
statutory system of title by registration, idemitfiby the phrase "the Torrens
system", whereby statute makes the certificatélefdonclusive evidence of
its particulars and protects the registered prégrigom actions to recover the
land, except in specifically described c§423].

Then there was the creation by statute of what i@ri@J called "new forms
of tenure{428]. This legislative activity illustrated the genepabpositions
that statute may create interests in property warehunknown to the
common layj429] and that "there is nothing higher among legaltaghan a
right created by statutg30]. To these new forms of tenure the terms "lease
and "licence" applied in a new and generic sigd. The legislation teemed
with "proverbial incongruitieg§432] and Higgins J used the termpiast
Crown lands[433] to identify those areas as to which there had been
conferred a tenure short of a fee simple. Of theraion of that system in
New South Wales in 1905, that is to say shortlptethe enactment of the
1910 statute in Queensland, A C Millard and G Widid wrotg¢434]:



"The whole of the numerous and elaborate provisibrtise Acts for the
alienation and occupation of Crown lands are exampf the legislation
which has been necessary to meet the peculiarttmmsland wants of the
colony. Nothing corresponding to the body of latwsreby created is found in
English law, there being nothing in England analegimuthe vast area of
unoccupied lands in this colony, of which the Crasithe nominal, and the
public the real owner, the settlement of whichasessary to the welfare and
progress of the country."

The comparable situation in Queensland later waxitbes! as followgl35]:

"The Crown leasehold principle, introduced during itmperial period as a
device in favour of the squatters, was developdtitarally) scores of
Queensland statutes after the Separation in 18 umdoubted
constitutional right of the Queensland Parliamertreate whatever tenures it
thinks fit and to attach to them whatever incidentisinks fit, has been
exercised actively. In Queensland, as Millard r@sectly stated in respect of
New South Wales, the result is 'a bewildering mlttity of tenures - many

of them exhibit only trifling differences in det@I36].

Gone is the simplicity of the law concerning modEnglish tenures; gone is
the senile impotence of the emasculated tenurad@mts of modern English
Land Law. In Queensland, as in the rest of Austral@are in the middle of a
period in which the complexity and multiplicity tife law of Crown tenures
beggars comparison unless we go back to the eadiyamval period of
English Land Law."

Throughout this period it was assumed that the ppwkthe colonial and
then of the State legislatures to create whateremres they thought fit, and
with the attachment of such incidents as statuigiged, were exercised in an
environment where the local common law recognisedllodial species of
estate which was held independently of any grarthbyExecutive
Government or of any grant by or pursuant to staflibat this was a false
assumption was demonstrated in 1992 by the deaiditms Court inMabo

[No 2][437].

That decision confirmed native title rights to certands in two Torres Strait
islands which had been annexed to the colony okQsland in 187938].

On remitter to the Supreme Court of Queenslandirigs of fact were made
concerning the occupation of the Murray Islandsh@/Meriam People,
Melanesians who probably came to settle the islénots Papua New
Guined439]. This Court granted declaratory relief as to thesgience of the
native title of the Meriam peod&10]. Neverthelesdylabo [No 2] must be
taken, particularly since the further decisiondhwéspect to Western
Australia in theNative Title AclCas¢441], to establish and entrench in the




common law of Australia broader and more fundanigmtgpositions. They
include the holding that:

"the common law of Australia recognises a form ative title that reflects the
entitlement of the indigenous inhabitants of Augtan accordance with their
laws and customs, to their traditional lands".

This is the formulation in the Preamble to Nh&tive Title Act and thus
supplies a foundation upon which the ParliamentiabtheNative Title Act
The Preamble also recites the holding/iabo [No 2] that:

"native title is extinguished by valid governmeantsathat are inconsistent
with the continued existence of native title rightsl interests, such as the
grant of freehold or leasehold estates".

The extinguishment of existing native title readdyseen as a consequence of
a grant in fee simple. That is because the fee sinaglthe largest estate
known to the common law, confers the widest powéenjoyment in respect
of all the advantages to be derived from the laselfiand from anything
found upon it. No different result may follow whesat is asserted against
native title is a lease for a term. In particutarbject to the constraints
imposed by the law of waste, at common law theekessdinarily has powers
of use and enjoyment with respect to certain gafitproduce derived from
the land. Under the common law as developed indfnjlthis included game
and otheferae naturaecaptured within the limits of the lapgi2] and a
general property in underwood and t{dés].

In these appeals, the fundamental issue does noenothe extinguishment
of native title by grant of a fee simple or of agehold interest as known to
the common law. Rather, it concerns the impact uyadive title of statute
and ofsui generignterests created thereunder. The dispute is whttbe
grants of the Mitchellton Pastoral Leases, purstatite 1910 Act, and of the
Holroyd River Pastoral Lease, pursuant to the 1962 Were, in the sense of
the Preamble to thigative Title Act valid government acts inconsistent with
the continued existence of any native title rigdmd interests which subsisted
when the grants were made. Those statutory gramtsnet of any freehold
estate, being, indeed, grants of interests that stergeneris

English land law

Traditional concepts of English land law, althougthically affected in their
country of origin by thé.aw of Property Ac1925 (UK), may still exert in this
country a fascination beyond their utility in ingttion for the task at hand. So
much became apparent as submissions were develogbd hearing of these
appeals. The task at hand involves an appreciatidresignificance of the



unique developments, not only in the common law ab&o in statute, which
mark the law of real property in Australia, withrppeular reference to
Queensland. | have referred above to some of tesglopments. There also
is the need to adjust ingrained habits of thoughtanderstanding to what,
since 1992, must be accepted as the common lawstf#ia.

Further, those habits of thought and understanchiag have lacked a broad
appreciation of English common law itself. For exéamghere is no particular
reason to be drawn from English land law which remdteanomalous to
accommodate in Australian land law notions of comaititle which confer
usufructuary rights. There are recognised in Engtagids of common which
depend for their establishment upon prescriptiah@rstom. An example is
the common of pasture in gross enforceable byabyoone commoner on
behalf of that commoner and the other commdddd. Moreover, the
extinguishment of the rights of commoners may lecéfd by statute. In the
century before the enactment in England ofitiedosure Actl845 (UK)445],
nearly 4,000 private inclosure Acts had been pgd4éd

Nor, in a system where, subject to statute, landership depends upon
principles derived from the English common law ierthany necessary
conceptual difficulty in accommodating allodialtemurial titles. The point
was made as follows by Brennan Mabo [No 2]J447]:

"Nor is it necessary to the structure of our legyatem to refuse recognition
to the rights and interests in land of the indigenmhabitants. The doctrine
of tenure applies to every Crown grant of an irgenme land, but not to rights
and interests which do not owe their existence@oavn grant. The English
legal system accommodated the recognition of rightsinterests derived
from occupation of land in a territory over whiawereignty was acquired by
conquest without the necessity of a Crown grant."

Blackstone contrasted as follows the term "allddaath the term "feef448]:

"The true meaning of the word feleddun) is the same with that of feud or
fief, and in its original sense it is taken in gawlistinction taallodium which
latter the writers on this subject define to bergwean's own land, which he
possesseth merely in his own right, without owing gent or service to any
superior. This is property in its highest degrewl the owner thereof
hathabsolutum et directum dominiyind therefore is said to be seised
thereof absolutelin dominico supin his own demesne. Btgéodum or fee, is
that which is held of some superior, on conditibnemdering him service; in
which superior the ultimate property of the lansides."

In Blackstone's time, it was accepted that allotligls preceded the
development of the feudal system after the NormamgQest.



In the same period in which the existence of alibtiile was denied to the
colony of New South Wales by the decisiorBiown, it was re-emerging
elsewhere in the common law world. Quite apart ftbmtreatment in the
United States of native title, the American Reviolutwvas followed in several
of the States by legislative repudiation of theutead system as the ultimate
root of real property title. For example, in NewrkKaohe legislature abolished
all feudal tenures of every description, with bBeir incidents, and declared
that all lands within that State were allogid9]. Of the developments in the
United States, Chancellor Kent wrote in 1828

"Thus, by one of those singular revolutions inciderftuman affairs, allodial
estates, once universal in Europe, and then alnmbgtnsally exchanged for
feudal tenures, have now, after the lapse of manyucies, regained their
primitive estimation in the minds of freemen."

The significance oMabo [No 2]

In this decision, the Court declared the conterthefcommon law upon a
particular view which now was taken of past histarievents. The
significance this has for common law techniqueadyfidication may be seen
in the form taken by the submissions on the presgpéals. The first matter
of significance concerns what is sometimes ideattiis the declaratory
theory of the common law. The second is relatetieditst. It concerns the
meaning to be given, when interpreting statutel siscthe 1910 Act and the
1962 Act, to the phrase, referred to earlier irs¢heasons, "the existing state
of the law".

There have been few adherents in recent times éalardtory theory in an
absolute form. For one thing, the principles andtgiees of equity were never
"like the rules of the Common Law, supposed to Haeen established from
time immemorial”; rather, they were "establishamhirtime to time - altered,
improved, and refined from time to tinjé51]. For another, to use the words
of Windeyer J, "[l]Jaw is to be accommodated to chiag facts{452]. Perhaps
the general understanding (with its emphasis uperevolutionary and the
functiona[453]) was expressed by Lord Radcliffe in 1956 in hisesih

in Lister v Romford Ice and Cold Storage Co[#i!]:

"No one really doubts that the common law is a boidgaw which develops
in process of time in response to the developmattse society in which it
rules. Its movement may not be perceptible at astyndt point of time, nor
can we always say how it gets from one point tala but | do not think
that, for all that, we need abandon the convictib@alileo that somehow, by
some means, there is a movement that takes place."



Here is a broad vision of gradual change by jutiiggision, expressive of
improvement by consensus, and of continuity ratien rupture. Yet much of
the common law is subjected to statutory modifaratioften drastic. The task
of the courts then is to construe that statutognge to the common law,
employing common law methods and techniques ofpné¢ation and
adjudicatiof455].

Movement also may plainly be perceptible, and tineag be an explicit
change of direction, where, in the perception gfedlpte courts, a previously
understood principle of the common law has becdinaglapted to modern
circumstances. The point was made as follows byokldsnState
Government Insurance Commission v Trigikélb]:

"If it should emerge that a specific common lanerwlas based on the
existence of particular conditions or circumstanedsther social or
economic, and that they have undergone a radieaigsh) then in a simple or
clear case the court may be justified in mouldimgyrule to meet the new
conditions and circumstances. But there are vewepioll reasons why the
court should be reluctant to engage in such arceseerThe court is neither a
legislature nor a law reform agend¢57]

Again, it may emerge that the rationale of a paldiccause of action is the
product of a procedural fiction (eg, an impliedmise to pay) which should

no longer be supported after the demise of théasids of actiofd58]. In

those cases, the perceived reason for change stamalterations in the

legal system itself. The procedural operation oflindicature system may
produce similar resulg59]. More simply, upon analysis it may appear that a
particular principle (eg, as to the irrecoverabibf payments made under a
mistake of law) rests upon a dubious foundatiothécase law which has not
been accepted in this Cod0].

Mabo [No 2]was not such a decision. Nor did it rest uporrépection of a
particular common law rule by reason of its basiparticular conditions or
circumstances which, whilst once compelling, sinaee become ill adapted
to modern circumstances. Rather, the gis¥labo [No 2] lay in the holding
that the long understood refusal in Australia toasmemodate within the
common law concepts of native title rested uporn assumptions of
historical fact, now shown then to have been false.

Those assumptions had been made within a partiegal framework which
had been developed over a long period. The effattaBritish Settlements
Actl887 (Imp) was to empower the Crown to make lavesemtablish courts
not only for possessions acquired by cession oquest and which lacked a
legislature, but also for possessions which had Be#led and which lacked a
legislature. Previously, settlers had seen thésrasts as better protected by



the classification of a settled colony becausetthak the local legal structure
outside prerogative contfdb1]. Settled colonies had been identified by the
Privy Council in 1722 as those which had been fdluminhabited[462)].

This classification was extended to include inhabiteritory and in 1828 it
was decided that the applicability of the law ajdé inhabitants to settlers
depended upon "the existence déxaloci by which the British settlers might,
without inconvenience, for a time, be goverrjdd3].

That left various questions as to the legal positibtihe original
inhabitant§464]. These included the operation of the criminal[#68%]. After
the adoption iAttorney-General v Brownd66] of the doctrine that the original
title of the Crown provided the foundation and seuof all other land titles,
there remained in Australia the question of themixto which the common
law denied all continuity to customary law of Alginal peoples with respect
to land. No question of native title arose for g decision iBrown

In 1889 the Judicial Committee decidédoper v Stuaf#67]. No question of
native title was in issue in that case. Howeve,rdasoning of their
Lordships was adverse to any theory of continuedeétle. The appellant
unsuccessfully sought to show that the rule ag@esgietuities, in so far as it
affected the Crown, was operative in New South \Watehe time of an
executive grant made by Governor Brisbane in 1888.Privy Council held
that there was no land law or tenure existing atitine of annexation to the
Crown. Nevertheless, as an exception to the geaathimmediate
application in New South Wales of English law, the bgainst perpetuities
could not justly and conveniently be applied in Neéauth Wales against the
Crown.

As a step in their reasoning, their Lordships deddhat the colony of New
South Wales had peacefully been annexed to ther€Groging territory
"practically unoccupied, without settled inhabitgnot settled law468]. Of
that proposition it was said Mabo [No 2]J469]:

"The facts as we know them today do not fit theeabs of law' or ‘barbarian
theory underpinning the colonial reception of tbenmon law of England.
That being so, there is no warrant for applyindhiese times rules of the
English common law which were the product of thabtly. It would be a
curious doctrine to propound today that, when teefit of the common law
was first extended to Her Majesty's indigenousesttbjin the Antipodes, its
first fruits were to strip them of their right teaupy their ancestral lands."

Thus, it was appropriate to declare in 1992 the comlaw upon a particular
view of past historical events. That view diffeffesin assumptions, as to
extent of the reception of English land law, uponahtbasic propositions of
Australian land law had been formulated in the oi@e before federation. To



the extent that the common law is to be undersssaithe ultimate
constitutional foundation in Australia, there wagsegsiceptible shift in that
foundation, away from what had been understooddsration.

In Canada, the basic legal framework had developéeé differently. InR v
Van der Peg#170] McLachlin J identified two fundamental principlgsam
which dealings with the aboriginal peoples weramated by the common
law and those who regulated British (asssinble=rench471]) settlement of
Canada. These were, first, "the general principéttie Crown took subject
to existing aboriginal interests in the lands ttragitionally occupied and
their adjacent waters, even though those intenasgfist not be of a type
recognized by British law" and, secondly, theserests "were to be removed
only by solemn treaty with due compensat[dii2].

There remains lacking, at least in Australia, angldshed taxonomy to
regulate such uses of history in the formulatioteghl norms. Rather,
lawyers have "been bemused by the apparent cotytioluiheir heritage into a
way of thinking which inhibits historical understhng“[473]. Even if any
such taxonomy were to be devised, it might thesaié of it that it was but a
rhetorical device devised to render past reality anform useful to legally
principled resolution of present conflicts.

At what level of primary fact does one perceivedisappearance of the
foundation for native title by reason of the waghaway by "the tide of
history" of any real acknowledgment of traditioteal and real observance of
traditional customg274] Again, for example, one might speculate on the
significance their Lordships i@ooper v Stuarmight have attached to the
observations of Governor Hutt in 1841 had they aling with the position
in Western Australia. The Governor wrote from Péotthe Colonial
Secretary, Lord John Russell, in accordance walhdhiections, a report
"exhibiting the state of the [A]borigines in West&kustralia, and showing
what has been done for them in the course of thepmreceding”. In so doing,
the Governor sald75]:

"They have no particular spots which can be regasgdatieir haunts, or

where they habitually dwell; and though every farhias its particular

locality or tract of land which it considers its mwet this seems to be open to
the use of all the relations of the family, andhirtheir intermarriages, and
consequent wide-spread connexions, except therddshe a blood fued [sic]
between him and the inhabitants of a particularidisa man may have the
privilege of hunting or of ranging for roots ovesry many miles of country;
even the land which an individual may call his dvwenhas no tenacious
longing after when usurped by us, except so farraay afford him the

means of subsistence; the moment we clear it ®pthiposes of agriculture



or gardening, it loses its chief value in his eygssthat an Australian's idea of
property in land is limited, it may be said, toutsufructuary value."

The development of an appropriate historical metbagbme extent has been
constricted by habits of thought engendered byatheersarial processes of
common law trial. IMAir Canada v Secretary of State for Tré#l&5], Lord
Wilberforce emphasised that those processes nmaw, tiie imperfections or
absence of evidence, produce an adjudication whinbt, and is known not
to be, the whole truth of the matter. His Lordsblyservef77]:

"[T]he task of the court is to do, and be seen tddiag, justice between the
parties ... There is no higher or additional dutgdoertain some independent
truth.”

From such a foundation, the further elucidatioeahmon law principles of
native title, by extrapolation to an assumed gditgi@ Australian conditions
and history from the particular circumstances efitistant case, is pregnant
with the possibility of injustice to the many, v&iand complex interests
involved across Australia as a whole. The bettedguiust be "the time-
honoured methodology of the common I1§7'8] whereby principle is
developed from the issues in one case to thosehvanise in the next. On the
present appeals, this requires close attentiometéerms of the 1910 Act and
the 1962 Act.

Statutory interpretation

The particular application iklabo [No 2] of the declaratory theory of the
common law has consequences for these appeals.oitei€called upon to
construe statutes enacted at times when the existiite of the law was
perceived to be the opposite of that which it sinas been held then to have
been. Moreover, there is an incongruity in the igagibn to the 1910 Act and
the 1962 Act of the now established common lawritwethat, in certain
circumstances, regard may be had to what is saiidogesponsible Minister

in the course of the passage through the legiglatithe Bill for the

particular Act in questiga79]. The legislature would have proceeded in such
a situation upon a false understanding of the iegidaw.

The same is true of the "purposive" approach totooecison, enshrined is
14A of theActs Interpretation Act954(Q). The goal there is the promotion
of the general legislative purpose underlying ttavision in question by the
adoption of a construction which would have thauheover one which would
not. Moreover, in 1910 and 1962 the legislature kot have been
equipped fully to discern any mischief or defecttfte remedy of which the
statutory provision was appropriate. Finally, thksé footing on which the
legislature is now seen to have acted inhibitg#reeption of "the equity of




the statute" with consequent significance for tbetdnes of illegality
founded upon the scope and purpose of the legig]480].

Of course, a statute may operate adversely upatirexiegal or equitable
rights which, at the time of the enactment, werenamvn to the legislature or
even could not be known to it. An examplélsnmer v Mayor, &c, of
Wellingtorj481]. There, the Judicial Committee held that, uporviber it
took of the facts (which commenced in 1848), theedlpnt by 1856 had
acquired, by a species of estoppel, an equitablerigtary interest in certain
land. That interest gave a statutory right to camspéon upon resumption of
the land in question in 1880.

It was in this period that Fry J determin@drporation of Yarmouth v
Simmongl82]. The case concerned a pier, constructed undettat
authority, which obstructed what was said to haaenba previously existing
public right of way. Fry J rejected the submisdioat a public right of way
could only have been abrogated by express wortleifegislation. His
Lordship put the matter as folloj4s3]:

"I think that, when the Legislature clearly and idistly authorize the doing of
a thing which is physically inconsistent with thentinuance of an existing
right, the right is gone, because the thing cabeaone without abrogating
the right."

The expression "clearly and distinctly” emphasibesaurden borne by a
party seeking to establish the extinguishment bEmting rights not by
express legislative provision but by necessaryicapbn from the provisions
of a statute. The phrase "physically inconsistengsthot suggest the question
of inconsistency between rights is answered byrteges a matter of fact in a
particular case, to activities which are or mightdonducted on the land.
Rather, it requires a comparison between the legfaire and incidents of the
existing right and of the statutory right. The quesis whether the respective
incidents thereof are such that the existing rggimnot be exercised without
abrogating the statutory right. If it cannot, thBnnecessary implication, the
statute extinguishes the existing right.

This notion of inconsistency includes the effecaatatutory prohibition of
the activity in question. It supplies the meansrésolution of the issues
which arise on these appeals. The decision of Mgslapplied in this Court
by McTiernan J irAisbett v City of CamberwgiB4] and earlier by Isaacs J
in Goodwin v Phillip§485] and O'Connor J i€hief Commissioner for
Railways and Tramways (NSW) v Attorney-General fav Neuth Wales
O'Connor J sajd86]:



"[E]xpress words are not necessary for the statigrtyction of a public
right of way. That is illustrated by Mr JustiEey's judgment inCorporation

of Yarmouth v Simmojs87], where a public right of way was held to be
extinguished by necessary implication from the miowns of a Statute. The
continued use of the land as a public road wouideethe exercise of the
powers expressly conferred on the Constructing éuithimpossible. It
follows, therefore, that by necessary implicatibe tights of public way must
be taken to have been extinguished by the resumptio

The authorisation by the 1910 Act and the 1962 Aecictivities amounting to
physical inconsistency (in the sense indicated apaith the continued
exercise of what now are accepted as existinggighhative title would
manifest, as a matter of necessary implicationlgfslative intention to
impair or extinguish those rights. | have referr@degislative intention with
the particular meaning of "intention" indicatedle Native Title

Act Cas¢488] and discussed earlier in these reasons. Impairanent
extinguishment would also follow if the 1910 Acttbe 1962 Act prohibited
acts which would be committed in the exercise catviow would be
accepted to be native title. | approach the amalysthe 1910 Act and the
1962 Act upon that footing and what follows shobddread accordingly.

Expansion of radical title

Radical title is that acquired upon the assumpiosovereignty (as
understood in the law of nations) or, rather, upettlemer{d89] (as
understood in that part of British constitutioreailconcerned with Imperial
expansion). Radical title links international amhstitutional law notions
with those which support the private law of protarg rights and interests in
land. Thus, radical title was "a postulate to supfie exercise of sovereign
power within the familiar feudal framework of theramon law[490]. The
framework included the doctrine of tenures. Absaland beneficial Crown
ownership, @olenum dominiumwas established not by the acquisition of
radical title but by subsequent exercise of théa@uitly of the Crown.

The mediaeval notion of tenure was expressed bgrthgosition that all land
was held directly or indirectly of the Crown. Thisrolved relationships of
reciprocal obligation between the respective padieeach level of the feudal
structure, at the peak of which stood the soverdigan understanding of
these relationships, including those between irgeiaie or mesne lord and
tenant, "proprietary language is out of place" tmetlominiumof any
particulardominuswas always a relative thingl91]. The concept

of ownershipby the Crown of all land is a modern one, an@dsption in
legal theory may have been related to Imperial egioa in the seventeenth
and eighteenth centuries, well after the declinfzodlalisnjd92]. Writing in
1896, Professor Jenks s@ié3]:



"[T]he theory had almost died a natural death whepriang to life again in
the most unexpected manner with the acquisitich@fyreat English
colonies. For if, as was the case, no subject cshubdv a recognized title to
any of the countless acres of America and Austratia time when those
countries were first opened up by white men, iofwkd that, according to
this relic of feudal theory, these acres belongeth¢ Crown. It may seem
almost incredible that a question of such magnisidmild be settled by the
revival of a purely technical and antiquarian et

In the law, fictions usually are acknowledged a@ated for some special
purpose, and that purpose should be taken to rhankextenid94].

The State of Queensland relies strongly upon a gaseahe judgment of
Brennan J itMabo [No 2] In the course of discussing the extinguishment of
native title upon the vesting by Crown grant ofirgerest in land inconsistent
with continued enjoyment of a native title in resjp® the same land, his
Honour saif495]:

"If a lease be granted, the lessee acquires possesw the Crown acquires
the reversion expectant on the expiry of the tame Crown's title is thus
expanded from the mere radical title and, on thergxof the term, becomes a
plenum dominium."

Queensland submits that the grant by the Crownledse necessarily
involves the acquisition by the Crown of the rei@rsvhich is expectant
upon the expiry of the term. Accordingly, in grawgtithe lease, the Crown
exercises sovereign power in such a fashion asserisabsolute and
beneficial ownership out of which the lease is edrvlhat absolute and
beneficial ownership is, as a matter of law, incstesit with the continued
right to enjoy native title in respect of the sdamed.

It is necessary for the State to make good thesgogitions by their
adaptation to the statutory systems for the disjposof Crown lands
established by the 1910 Act and the 1962 Act. lieise, in my view, that the
case for the State breaks down.

| have referred to the significant constitutionaldlopments embodied in
mid-nineteenth century legislation, culminatingJdneensland with the 1867
Act, whereby settlement was achieved, in favouhefcolonial legislatures,
of the conflicting fiscal and political interestbtbhe Imperial and local
authorities and of the executive and the colomigidlatures in the disposition
of the waste lands of the Crown.



That settlement, embodied in ss 30 and 40 of th& 286, was implemented
In successive statutes. These provisions includesiib) and (2) of s 6 of the
1910 Act, which stafé96]:

"(1) Subiject to this Act, the Governor in Counciynin the name of His
Majesty, grant in fee-simple, or demise for a tefrgears, any Crown land
within Queensland.

(2) The grant or lease shall be made subject th seservations and
conditions as are authorised or prescribed byAbior any other Act, and
shall be made in the prescribed form, and beingade shall be valid and
effectual to convey to and vest in the person tharamed the land therein
described for the estate or interest therein stated

Section 209(1)(ii) of the 1910 Act empowers the &owr in Council to make
regulations which prescribe forms and "the condgicstipulations,
reservations, and exceptions that shall be insertedgrants, leases, licenses,
and other instruments".

The term "Crown Land" was defined in s 4 as follpl93]:
"All land in Queensland, except land which is, thoe time being -

(a) Lawfully granted or contracted to be grantetessimple by the Crown;
or

(b) Reserved for or dedicated to public purposes; o

(c) Subject to any lease or license lawfully grdriig the Crown: Provided
that land held under an occupation license shalldeened to be Crown land".

The phrase "[a]ll land in Queensland” was apt ttushe land in respect of
which the Crown held radical title. By that raditée, as a postulate of the
doctrine of tenures and a concomitant of sovergjghe common law

enabled the Crown to grant interests in land thddd of the Crown and to
become absolute beneficial owner of unalienated faquired for the
purposes of the CroVi#08]. However, by the constitutional settlement of the
mid-nineteenth century, these prerogatives of tle@, part of the common
law, were displaced. Thereatter, all land in Quéerkswas to be dealt with
pursuant to statute. It was by legislation thagriests in the land were to be
granted by the Crown and land was to be reserveedicated to "public

purposeq499].

Section 6(1) of the 1910 Act conferred upon the &pwr in Council power
to grant in fee simple or as a demise for a terryeafs any land in
Queensland, save that land for the time beingersimple, reserved for or



dedicated to public purposes or subject to leasiearce lawfully granted by
the Crow500]. The statute maintained a legal regime where,spaet of
what it identified as leases, there was no neethfocreation in the Crown of
a reversionary estate out of which lesser estaigistithen be granted. Rather,
land which for the time being had been subjecttpsauch "lease" lawfully
granted under s 6, was, upon ceasing to be sdgndason of it now
answering the definition of "Crown Land" in s 4ble further to be dealt with
by the Crown under s 6. Moreover, as will appetarlen these reasons, whilst
entry by the lessee was essential, at common tatkgtcreation of the
reversion, s 6(2) operated effectually to vestradts granted under the statute
in advance of and without dependence upon entry.

In addition, special provision was made by s 13%tmsequences of
forfeiture or other premature determination of &gse or licence. Section
135 provided:

"If the license or lease of any land is determibgdorfeiture or other cause
before the expiration of the period or term for @vhit was granted, then,
unless in any particular case other provision idena that behalf by this Act,
the land shall revert to His Majesty and becomen@rtand, and may be dealt
with under this Act accordingly."”

It is apparent that the term "revert" is used m plarticular sense of the
reassumption of the character of "Crown land" kaol further disposition
under s 6. Further, as | seek to explain laten@sé reasons, whilst entry was
necessary to create the common law reversion, ¢cangal with s 6(2)
effectually vested without the need for prior enthe interest granted. Upon
that state of affairs, s 135 would operate in th@va manner.

The 1962 Act contains similar provisions to ss 4né 135 of the 1910
Act[501].

Accordingly, | would reject the submission for tBtate that the scheme of the
1910 Act and the 1962 Act is such that, with respethe grant of limited
interests thereunder by the Crown, the necessasecoience is the
acquisition by the Crown of a reversion expectanth® cesser of that
interest, thereby generating for the Crown thdtdnt beneficial ownership
which is necessarily inconsistent with subsistiagve title. Whatever be the
interests or other rights created under s 6 o816 Act and the 1962 Act,
they "owe their origin and existence to the pransiof the statut€s02].

Extinquishment by the general provisions of the Act

Putting to one side particular submissions conogrthe pastoral lease
provisions, it is convenient first to consider wietthe general operation of



the 1910 statute necessarily involved the extirlguent of any native title in
relation to an area of Crown land (as defined4y which subsisted at the
commencement of the 1910 Act on 1 January [BER3]. Particular attention
is required to two provisions. The first is s FIB}]. This states:

"Any person, not lawfully claiming under a subsigtiease or license or
otherwise under any Act relating to the occupatib@rown land, who is
found occupying any Crown land or any reservesdound residing or
erecting any hut or building or depasturing stdwk¢on, or clearing, digging
up, enclosing, or cultivating any part thereof,lsba liable to a penalty not
exceeding twenty pound§f05]

Section 203 is concerned with the protection ofitiberests of the Crown in
land which, for the time being, has not been gihiridee, is not reserved for
or dedicated to public purposes, and is not suligeahy lease or licence
granted by the Crown, other than an occupatioméieeThis follows from the
definition of "Crown land" in s 4. On its face, 832would have rendered a
trespasser any person who, in exercise of whatarevio be characterised as
having been native title rights, occupied any efvery large area of
Queensland falling within the definition of "Croiand" or conducted there
any of the activities referred to in s 203. Werat 8o, the ground would be
provided for a submission as to the general extinaif native title in respect
of any land from time to time falling within the fiiation of "Crown land".

However, the progenitors of s 203 included s 9thefCrown Lands
Alienation Actl876 (Q). Section 91 stated:

"Any persorunless lawfully claiming under a subsisting leasécense or
otherwise under this Act who shall be found occogyany Crown lands or
land granted reserved or dedicated for public pgep@ither by residing or by
erecting any hut or building thereon or by cleaniigging up enclosing or
cultivating any part thereof or cutting or removingber otherwise than
firewood not for sale thereon shall be liable onwction to a penalty not
exceeding five pounds for the first offence andexateeding ten pounds for
the second offence and not exceeding twenty potandke third or any
subsequent offence. Provided that no informatiail &ie laid for any second
or subsequent offence until thirty clear days shalle elapsed from the date
of the previous conviction." (emphasis added)

In Mabo [No 2], s 91 was construed by Brenn@0b] (with whose judgment
Mason CJ and McHugh J agreed) and by Deane and@addb07], as
being directed to those who were in occupation und®ur of a Crown grant
or without any colour of right and as not directedndigenous inhabitants in
occupation of land by right of what is now to bersas their unextinguished
native title. Those indigenous inhabitants werelyos 91 rendered



trespassers, liable to expulsion from Crown laiitiey were not included in
the class or description of persons to whom s % duzcted. That was
because an indigenous inhabitant as identified @leuld not be "any
person”. This construction of s 91 was an imporséey in the reasoning
which led to the conclusion that the native tittele Meriam people had not
been extinguished.

The 1910 Act and its predecessors were enactetinat avhen there was
doubt whether at common law the Crown was obligegrbceed by way of
information for intrusion because it could not ntain an action for
ejectment. These doubts since have been disfdi@ld However, they assist
in perceiving the purpose of the first paragrapk 204 in conferring a
specific remedy for the removal of trespassers f@mown land.

Section 204 statés09]:

"Any Commissiondb10] or officer authorised in that behalf by the Mieist
who has reason to believe tlaaty persons in unlawful occupatiorof any
Crown land or any reserve, or is in possessiompfGown land under colour
of any lease or license that has become forfetey, make complaint before
justices, who shall hear and determine the mattarsummary way, and, on
being satisfied of the truth of the complaint, sissue their warrant,
addressed to the Commissioner or to such authooifiedr or to any police
constable, requiring him forthwith to remove suehgon from such land, and
to take possession of the same on behalf of thevGrand the person to
whom the warrant is addressed shall forthwith cireysame into execution.

A lessee or his manager or a licensee of any lamd the Crown may in like
manner make a complaint agaiasly personn unlawful occupatiorof any
part of the land comprised in the lease or liceand,the like proceedings
shall thereupon be had." (emphasis added)

The first paragraph of s 204 is concerned with doevery of possession on
behalf of the Crown of land which is "Crown landitmn the definition of

that term in s 4. The second paragraph assists timding from the Crown
under any lease or licence land which, in the alsevese, for the time being is
not Crown land.

In that regard it is convenient at this point tosider the decision

in Macdonald v Tulljg11]. There, in delivering the judgment of the Court,
Cockle CJ said of a plaintiff who was a lessee withe meaning of s 5

of The Tenders for Crown Lands A&60 (Q) thgdb12]:



"This right of the plaintiff to occupy was ... capalbf being maintained
against any disturber, whether assuming to distuviirtue of an alleged lease
or otherwise."

The Full Court granted a motion for arrest of a juegt recovered in an
action against a nominal defendant representin@€tbe/n. The plaintiff's
complaint had been that the Crown had wrongly gt a third party a
lease of the land in question and that, in resptm#i&reats of trespass made
by that third party, the plaintiff had withdrawrof occupation of the land.
The judgment was arrested on the footing that tamipff's case failed
because, rather than maintaining his own rightydatacquiesced in the claim
of right made by the third party and had withdrdvam the runs without
notice to or knowledge on the part of the CrownsTase illustrates that an
end sought to be achieved by legislation such288sand s 204 of the 1910
Act was the imposition of legal order upon the cmidn which developed
with the expansion of European settlement. In paer¢ the second paragraph
of s 204 conferred some security of tenure ag#nist parties, including
settlers with competing claims.

In each paragraph of s 204, the term "any pers@s'wsed to identify those
whose occupation of the Crown land was "unlawf8Ection 203 achieved
the same result by the phrase "not lawfully claghirAs indicated above, the
term "any person" is not apt to include those diagwwnder native title. The
use of "unlawful" does not require a different domstion. Rather, it supports
the above construction.

The word "unlawful" may be used in various senses dfithese were
discussed by Griffith CJ ihyons v Smaib13]. His Honour spoke as follows
with reference to the unlawful importation and wvfld possession provisions
of theCustoms Ac1901(Cth) as they then stofd 4]:

"Now, the word 'unlawfully' is a word commonly usedStatutes creating
crimes, misdemeanours and minor offences, andadin Aats it is used in two
shades of meaning, one when referring to an aathwikiwrong or wicked in
itself - recognized by everybody as wicked - asjristance, when it is used
with reference to certain sexual offences, or wafierence to acts which are
absolutely prohibited under all circumstances;dtier when referring to
some prohibition of positive law. Th@ustoms Ac1901has nothing to do
with what is right or wrong or virtuous. It containertain arbitrary rules
which the legislature lays down. What is wrong remg because the Act says
so, and for no other reason. The word 'unlawfutiyst, therefore, there being
no other relevant law, be read in that context aammg 'in contravention of
the provisions of this Act.™




The situation with which these appeals are concethecdexercise of rights
attached to native title, would not, without mdse,in contravention of the
provisions of the 1910 Act, in the above sensauafdwful” used by the Chief
Justice. Indeed, the question at issue is whatipen its true construction, the
1910 Act contained clear and plain provisions ne@ely inconsistent with
the continuation of native title. The answer to tipa¢stion is not to be found
by passing through a gateway erected by a particolastruction of
"unlawful" in s 204.

In Lyons v Smaj$15], Barton J and O'Connor J treated the ordinary mgan
of an unlawful act as one "forbidden by some d&difaw", whether statute
law or common law. Upon the present hypothesisgtigeno statute
forbidding the exercise of rights of native titiedathat title is recognised by
the common law of Australia. Finally, in his disseg judgment irLyons v
Smart Isaacs J referred to that construction of "unialy/f as meaning
without any bona fide claim of right or colour ofificatior{516]. If s 204 be
interpreted in this way, a bona fide assertion dian to rights conferred by
native title would not render occupation unlawful.

In the result, whichever shade of meaning is gieetinat term as used in s
204, as to which it is unnecessary to express angleded opinion, s 204 did
not render indigenous inhabitants relying uponrthative title liable to
removal from land which was for the time being Cndand or land
comprised in a lease or licence from the Crownywhyrant issued at the
instance either of officers of the Crown or thes&sor licensee.

Further, the reasoning which leads to the constmucif s 203 which does not
render those holding native title trespassers tipersubject lands applies at
least as forcefully to the construction of the gleraunlawful occupation of
any Crown land" in the first paragraph of s 204 sTikinot to be read as
directed to authorising the Crown to expel indigghmhabitants from
occupation of land enjoyed in exercise of theirximguished native title.
That being so, no different interpretation shouldylven to the phrase
"unlawful occupation” in the second paragraph 204. The presumption is
that the same meaning should be given to the sanas@where it occurs in
the same provision and the context here does ggestithe contrafg17].

Finally, the terms of s 204 are of some assistanae analysis of those
particular forms of tenure created by the 1910waich are identified by
expressions using the terms "lease" and "licerided.second paragraph of s
204, which must be read with the first, authorsdsssee and licensee of any
land from the Crown to take proceedings in the saraener as a
Commissioner or officer authorised by the Ministesuccessful, this will

lead to the issue of a warrant for the removahefunlawful occupiers and
thereafter to what is identified as the takingmdssession” of the subject land



"on behalf of" the lessee or licensee. The sedtmats indifferently the nature
of the enjoyment of such a lessee or licensee bytithe same term,
"possession”, to identify it.

On the other hand, at common law the term "exctupossession” is used as
a touchstone for the differentiation between theregst of a lessee and that of
a licensee, who has no interest in the premise<llBixe possession” serves
to identify the nature of the interest conferredmghe lessee as one
authorising the exclusion from the demised premisgsjectment and, after
entry by the lessee, by trespass) not only of gaemnbut also, subject to the
reservation of any limited right of entry, of trantlord518]. As Windeyer J
put it, a tenant cannot be deprived of the riglits nant by being called a

licensegs19].

Accordingly, s 204 points towards a constructiothaf 1910 Act which does
not treat as coincident with the characteristicdedses" and "licenses" as
understood at common law, those of the tenuresextdy the statute and
identified therein by terms which include one drestof those words.

Provision corresponding to s 203 and s 204 is nrade872(1) and s 373(1)
respectively of the 1962 Act. The conclusions redchith respect to the
earlier provisions apply to their later counterpart

Pastoral leases

It is appropriate to turn to consider more clogbby particular provisions of
the legislation with respect to pastoral leases.duestion is whether it
follows upon a proper construction thereof anddsson of the steps taken
thereunder by the issue of the Mitchellton Pastoealses and the Holroyd
River Pastoral Lease, the necessary extinguishnfiemyosubsisting native
title.

Attention is to be focused upon the terms of tlggslation and of the
instruments themselves. In that examination, tha texclusive possession”
is of limited utility. As has been indicated, b2@4 the 1910 Act created its
own remedy in the nature of ejectment and madeaitable not only to
lessees but also to licensees of any land fronCtban.

To reason that the use of terms such as "demise"l@ask" in legislative
provisions with respect to pastoral leases indicéjehe statutory creation of
rights of exclusive possession and that, consetyyéi it follows clearly

and plainly that subsisting native title is incatent with the enjoyment of
those rights, is not to answer the question buestate it.



The term "lease" may be used in a statute in adohsense only. Thus, a lease
enforceable in equity under the doctrinéValsh v Lonsda[620] may not
answer the description of "lease" in a particutatigd521]. Statute, such as
theLandlord and Tenant (Amendment) A848(NSW), may create between
parties who were landlord and tenant a relation&iphe identification of
which "no new terminology ... has come into exis&522]. The phrase
"statutory tenant" then may be used to identifyiséheghts and obligations
which subsist only by virtue of the legislation saré unknown at common

law[523].

In the present dispute, the necessary analysikdescan operation of the
legislation comparable to that identified by Isad@s respect to conditional
purchases under tli&rown Lands Consolidation A&©13 (NSW). IrDavies
v Littlejohr{524], his Honour said of tenures created by such ltisi:

"It creates them, shapes them, states their clegistats, fixes the mutual
obligation of the Crown and the [grantee], and pites for the mode in which
they shall cease to exist".

More recently, irR v Toohey; Ex parte Meneling Station Pty[sfth], Mason
J spoke to similar effect. The question there wastldr a grazing licence
granted pursuant to tigrown Lands Ac1931 (NT) to permit the grazing of
stock on Crown land conferred an "estate or intereshe subject land

within the meaning of th&boriginal Land Rights (Northern Territory)
Act1976(Cth), so as to take the grazing licence beyorddhch of its
provisions as to grants to Aboriginal Land Tr{&2§]. In deciding that a
grazing licence conferred no such "estate or ister&lason J determined that
the rights of the holder of such a licence fellrsho two respects of the
concept of property or proprietary rights expressdtie well-known analysis
by Lord Wilberforce ifNational Provincial Bank Ltd v Ainswoifi27]. First,
although a licence might be granted for up to ozeryit was liable to
cancellation by the Minister on three months' reticwriting and without
any default by the licensee. Secondly, the licemag not assignable, thereby
emphasising the personal nature of the rights cmddy it. In the course of
this analysis, Mason J s§@8]:

"The grazing licence is the creature of statute fiognpart of a special
statutory regime governing Crown land. It has t@haracterized in the light
of the relevant statutory provisions without atiaghtoo much significance to
similarities which it may have with the creationpatticular interests by the
common law owner of land."

Two further points should be made here. The firttas land law is but one
area in which, whilst statute may appear to hawptsd general law
principles and institutions as elements in a neyinme, in truth the legislature



has done so only on particular terms. A statut@gyan which a fund is
vested may be styled as a "Trust", or may be giyeitslzonstituent statute
the investment powers of trustees. In neither o@se contributors to the fund
have the beneficial interest of an ordinaegtui qudrus{529]. On the other
hand, from an express statement that a statutaly isaot bound by the law
relating to the administration of trust funds hystees, it does not necessarily
follow that in other respects this body is a trastethe ordinary sense of
moneys held by [530]. In such ways the legislature may create entigish
have some but not all of the characteristics ofisttIn each case the true
construction of the law determines the degree @ftialogy. Accordingly,
there is nothing remarkable in the use of a teroh s1s "lease” or "licence" to
identify new institutions not fully to be identitiewith either term as
understood at common law.

The second point is that it is unhelpful to approtehissues of construction
which arise on these appeals by asking whethetah6 Act and the 1962 Act
each is a "code" and, after giving a negative answeconclude that a
pastoral lease for a particular period has the saoments of a lease for such
a term under the general law. Like native titleli{§81], the interests created
by the 1910 Act and the 1962 Act take their placthe general legal order.
As such (and subject to the operation of doctrofabegality[532]), those
interests may be the object of rights and obligegtioreatednter partesand
supported by the law of contract. @Keefe v William&33], this Court held
that there was an implied covenant by the Crowrtaderogate from the
rights of a plaintiff under an "occupation licenggranted under the New
South Wales Crown lands legislation. For breaca obntractual obligation to
deal in a statutory interest in or with respedatul, a remedy in the nature of
specific performance may be appropiia8]. In the circumstances of the
particular case and depending upon the particatadents attached by statute
to the interest in question, there may be an edaitglief against forfeiture of
that intereg635]. The exercise of statutory powers with respeda¢o t
granting of interests thereunder which are conéeagon the executive may
be attended by obligations to afford procedurahfss, and equity may, by
injunction, restrain eviction of the plaintiff pend the determination of an
application for a further graj®36].

In such ways, the legal system may operate updonahseases and other
interests created under the 1910 Act and the 1@62Hbowever, in so doing,
the legal system takes those interests as thepuand in the statute. It does
not first so classify those interests that thewithin one or other category of
estate or interest already known to the general law

It is true that s 6(1) of the 1910 Act speaks tdemise for a term of years",
as well as the grant in fee simple. However, il he same formalities are
prescribed for both a "grant” and a "lease". Moegpunder this provision the



lease is to be made in the prescribed form andglsa made, is stated as
being "valid and effectual” both to convey to aod/¢st "in the person therein
named the land therein described for the estat#enest therein stated”.
Section 6(2) is not merely a procedural provisBy stating that compliance
with this requirement was effectual to vest thernest in question, it marks
off, to a significant degree, pastoral leases flemses granted under the
common law.

If the Mitchellton Pastoral Leases were treatedtt@mnded in their creation by
the same requirement as those attending the aneaftieases under the
common law, neither of those instruments would hasted the term in the
lessees. At common law, the term would have vestgdupon entry and
there was no such entry. Before entry, the lesseel have had merely an
interest in the term, anteresse terminiWith effect from 1 December
1979537], the doctrine ahteresse terminivas abolished by 1020f
theProperty Law Actl974(Q) and s 12 of thResidential Tenancies At975
(Q)[538]. This was after the grant of the Holroyd River BedtLease.
Theinteresse termingave not an estate but a right of efiB®]. This

reflected the origin in covenant of the rightsiof tessee against the lessor, so
that, if the lessor failed to deliver possessibn,lessee could not bring a real
action. The remedy was one for breach of covghdf} Entry was essential
to create the estate in reverg®fil]. However, as indicated earlier in these
reasons, the 1910 Act operated without the creatidavour of the Crown of
what at common law would be regarded as a reveasjagstate.

Part Il of the 1910 Act was headed "PASTORAL TENURH3vision |
thereof (ss 40-44) was headdthstoral Leasésand Div Il (ss 45-47) was
headed Occupation LicensésOccupation licences were granted by the
Minister (s 46) and pastoral leases by the Govam@ouncil (s 6).
Occupation licences, unless renewed for the neatt, yxpired on 31
December of the year of grant (s 47(1)). The tefany pastoral lease was
not to exceed 30 years (s 40(2)). Pastoral leagg# e mortgaged (ss 156,
158, 159)542] and surrendered (s 122).

The pastoral leases and occupation licences, ag/thspecies of pastoral
tenure, were treated without distinction in varipusvisions of the 1910 Act
outside Pt lll. Reference already has been made@!. Pastoral leases and
occupation licences might be transferred to qualiffersons with the
permission of the Minister (s 166). In respect athbspecies of interest, the
same provision (s 129) conferred a power of faufeitfor default in payment
of rent and acceptance by the Crown of any reotlogr payment did not
operate as a waiver of such forfeiture (s 131{[®)g expression "the land
shall revert to His Majesty and become Crown lamt] may be dealt with
under this Act accordingly” is used in s 135 irpexg of determination of
either pastoral lease or licence before the expivaif the period or term of



grant; under the common law, determination of enee would not ordinarily
be described as bringing about a reversion ofahé to the licensor. Finally,
in Pt 1l itself, s 43(1) requires of every pasidease that it be subject to a
condition as to payment of "rent", and s 47(2)udafes the "rent" for an
occupation licence.

A condition might be imposed upon a pastoral leaaethe land be enclosed
and kept enclosed with a rabbit-proof fence (s HO{o such condition was
imposed in the Mitchellton Pastoral Leases. At ime tof the grant of the
second of the Mitchellton Pastoral Leases in 1943 (si)[543] provided, in
certain circumstances, for the inclusion of a cbadiof personal residence
during the first seven years of the term. No sumtd@ion was imposed in the
second of the Mitchellton Pastoral Leases. On therdtand, in Pt IV (ss 48-
114), headed "SELECTIONS", there were obligations wéifey (ss 78-83)
and detailed provision as to conditions of persoesidence and occupation
(ss 86-93).

Each of the Mitchellton Pastoral Leases was exprdss&tmise and lease"
the land "for pastoral purposes only" and to bgeslto the conditions and
provisos in Pt Il Div | of the 1910 Act and to tbéher provisions of that
statute and tdhe Mining of Private.and Act1909(Q), and to any
Regulations made or thereafter to be made undeAthar the 1910 Act.
The Court was furnished with the relevant GenergjuRdions under s 209 of
the 1910 Ad644]. These indicate that both the Mitchellton Pastbeases
were in Form 3 prescribed by reg 4 and that theesgon "for pastoral
purposes only" appeared in Form 3. The Form, hieetivo Mitchellton
Pastoral Leases, contained what was styled a "regamt in favour of the
Crown of a right of access to search for or worklgmd minerals and there
was a further "reservation"” of a right of accesfairour of any person
authorised in that behalf by the Governor in Colacgo upon the land "for
any purpose whatsoever, or to make any surveyedatsm, or examination of
the same".

Section 209(1)(ii) of the 1910 Act empowered thev&aor in Council to
make the General Regulations prescribing Form 3tlasdell within the
terms of the central provision in s 6(2). This sldteat a grant or lease "shall
be made subject to such reservations and condei®@ase authorised or
prescribed by this Act or any other Act, and shalimade in the prescribed
form ...". The term "reservation" in strict usagentfies something newly
created out of the land or tenement demised am@ppropriate to identify an
exception or keeping back from that which is thigjsct of the graf$45].
However, in accordance with the Australian usafermed to by Windeyer J
in Wade v New South Wales Rutile Mining Co Pty34@], "reservation" was
apt in Form 3 to identify that which was withheldkept back by the grants
made by the Governor in Council under the 1910 Ake adoption of Form 3



with this text does not necessarily support a psdjpm that without these
"reservations" the holder of the pastoral leaselavbave had the entitlement
to refuse entry or re-entry to all persons whateoev

The ordinary meaning of the phrase "for the purmds®sture” is the feeding
of cattle or other livestock upon the land in qiee$547]. The phrase "for
pastoral purposes" would include the feeding dfeat other livestock upon
the land but it may well be broader, and encompassities pursued in the
occupation of cattle or other livestock farmingeBwpon this broader
interpretation, it cannot be said that there haenlclearly, plainly and
distinctly authorised activities and other enjoytnaithe land necessarily
inconsistent with the continued existence of anthefincidents of native title
which could have been subsisting at the time dddlgrants of the pastoral
leases.

The foregoing supports four propositions. Firstghisrapparent the mixing
together or combination in the statutory regimegdastoral leases and
occupation licences of elements which in an anglysder the common law
of leases and licences would be dis{it¥8]. Secondly, the terms of the 1910
Act providing for pastoral leases were apt to idgnhe characteristics and
incidents of that statutory interest. Thirdly, taaharacteristics were not such
as to approximate what under a lease as underatgeheral law may have
been a right to exclude as trespassers personsgsmrgirights attached to
their subsisting native title. Fourthly, the comgraonclusion, that native title
holders were rendered trespassers as a consemfeigigs given by pastoral
leases, would be at odds with the interpretatiothefphrase "unlawful
occupation” which, as indicated earlier in thessoas, is to be given its use
in s 204 of the 1910 Act.

| turn to the Holroyd River Pastoral Lease. Par{d 49-80) of the 1962 Act
is headed "PASTORAL TENURES", and Div | (ss 49-6%)eaded Pastoral
Leases There are two pastoral tenures in addition tetqral leases, stud
holdings (ss 66-74) and occupation licences (s80j5The term "rent" is
used in respect of occupation licences (s 79) dsawgastoral leases (s 61).
There was a statutory maximum of 30 years as the ¢éa pastoral lease (s
53(1)). The prescribed form for pastoral leasefedtl from that under the
1910 Act in not expressing the grant as "for pastourposes only". Other
differences between the two regimes are identliigGaudron J in her
reasons for judgment.

As indicated earlier in these reasons, the landechapproximately one beast
to 60 acres. The cattle were run under open rangditans. At the time of
the relevant grant in 1974, there appear to haea b sets of roughly
constructed mustering yards but no other improvesngpon the land.
Section 14 of the 1962 Act obliged the grantegsetdorm conditions



imposed upon them by the statute or the ¢Bd8{. The instrument contained
conditions requiring, within five years, the sowioigat least 40.5 hectares as
a "seed production area" and the construction @iatrip, 90 miles of
internal fencing, one set of main yards and dipedtearth dams and a
manager's residence, with quarters for five menaasigded. There was a
further condition requiring, within that periodgtlenclosure of the holding
with a good and substantial fence. This was unwedctinthe grantees. It was
not common practice on Cape York to boundary feApparently as the
result of an exercise of the discretion conferngdruthe Minister by s 64(3)
of the 1962 Act, the grantees later were relievethfcompliance with this
conditior{550]. The airstrip was constructed and the Minister appt have
accepted that there was compliance with the reaging for dam

construction. The other conditions were not conapligth by the grantees.
Failure to comply with conditions required by theltdyd River Pastoral
Lease rendered it liable to determination by fouieit(ss 14(1) and 295 of the
1962 Act). Upon such determination, the land reagetd the Crown and
became Crown land available for re-grant (ss 29%(1))). The person in
occupation would be obliged by s 299(2) to givéhiw Land Commissioner
peaceful possession of the land and of all imprar@mthereon. Liability to
forfeiture might be waived by the Minister (s 29)§(2

Despite some differences between the two statuemiynes and subject to
one qualification, the same conclusions apply éoHlblroyd River Pastoral
Lease as those reached with respect to the Mitoheflastoral Lease. In none
of these instances was there clear, plain anchdisauthorisation by the
relevant grant of acts necessarily inconsistertt alitspecies of native title
which might have existed. It does not appear thastatutory interests could
be enjoyed only with the full abrogation of any lsuative title.

The qualification is that the later but not the ieajrants were subject to
conditions requiring improvements to the land. #ynbe that the enjoyment
of some or all native title rights with respeciptarticular portions of the 2,830
square kilometres of the Holroyd River Pastoral keasuld be excluded by
construction of the airstrip and dams and by coamgke with other conditions.
But that would present particular issues of factdecision. The performance
of the conditions, rather than their impositiontbg grant, would have
brought about the relevant abrogation of native.tit

It remains to consider two authorities of this Gaunich were cited in
opposition to the submissions presented by@h&/ik = Peoples and the
Thayorre People. IAmerican Dairy Queen (Q'ld) Pty Ltd v Blue Rio Pty
Ltd[551], this Court was concerned with the constructioRtXI (ss 334-
361) of the 1962 Act. Division | is headedéeds of Grant in Trust and
Reservesand Pt Xl deals generally with grants, reservas @servations for
public purposes. As was indicated in argumentat dasg52], the



provisions of Pt XI, in particular s 343 dealinglwvieases by a Trustee and s
347 dealing with the transfer, mortgage and subtgetif leases, are to be
contrasted with the detailed provisions in Div (s 273-293) of Pt X. These
deal with subleases, mortgages, transfers and déatings with certain
holdings, including pastoral leases created unaiee Parts of the Act.
Section 343 and the sections following expressiptioaed only one interest,
identified as a lease. It was held that by adoptegterminology of leasehold
interests the legislature must be taken to haemded the operation of the
incidents of corresponding interests at commondauwnodified by the
statut¢553]. The immediate issue concerned the power of a ssdxeto deal
with its interest, the subject premises being ameshaving upon it a kiosk
and other buildings adjacent to a swimming aresoathport. | would not
treat that decision as authority going beyond tmtiqular operation of Pt X
of the 1962 Act. The decision is further discussgd oohey J in his
judgment in the present case. | respectfully agidewhat is said there by
his Honour.

The second authority 8'Keefe v William&54]. | agree with the analysis of
this case by Gaudron J in her Honour's reasorjadgment.

Conclusions

Of the questions separately determined by Drumndoi@lestions 4 and 5
arise in this Court only upon the appeal by<@&Vik = Peoples. These
Questions concerned the claims against Comalcdanbdiney. The appeal by
the4@ Wik = Peoples in respect of the answers to those Qussttwuld be
dismissed.

The%® Wik % Peoples also appeal in respect to the answeréstigns 1B
and 1C. The Thayorre People appeal with respdabetanswer to Question
1C. Drummond J answered in the affirmative thamnelet in Question 1B
which asked whether the grant of the Holroyd RRastoral Lease
necessarily extinguished all incidents of Aboridjititie or possessory title of
the$® Wik = Peoples in respect to the land demised thereuRéeHonour
also answered that element of Question 1C whichdaslhether the grant of
either of the Mitchellton Pastoral Leases necessaxiinguished all incidents
of Aboriginal title or possessory title of the Thay@wPeople in respect to the
land demised thereunder by stating that the grfathiedfirst Mitchellton
Pastoral Lease extinguished Aboriginal title.

My conclusion is that none of these grants necigsatinguished all
incidents of native title which then were subsigtiAccordingly, on these
appeals no further question remains as to theamastof any doctrine as to
suspension of native title and the revival thergmdn expiration of these
grants. | say nothing upon that subject. There shbelno further delay in



preparing for trial. The particular elements of Qioes 1B and 1C to which |
have referred are contained in each case in pariy asks whethehe
grant of the pastoral lease in questioecessarilyextinguishedll incidentsof
native title. The form of par (d) thus is importadtwever, both Question 1B
and Question 1C were so drawn that consideratigrao{d) only arose upon
an affirmative answer to the question posed in(lparThis asked whether the
respective pastoral leases conferred "rights ttusk@ possession on the
grantee”. In my view, as indicated earlier in thesssons, the posing of a
guestion in those terms may have distorted thengakessues and par (d)
should have stood independently for decision. @mother hand, there was no
challenge at the hearing before this Court witilpeesto questions and
answers to par (a) in Questions 1B andb6b5].

| would deal with this situation in respect of bQhestion 1B and Question
1C by answering par (b) "No", par (c) "Does nosaltj and par (d) "Strictly
does not arise, but is properly answered no".

Each appeal should be allowed in part. In the appetie®@ Wik =
Peoples, the answers given by Drummond J to Que$B and Question 1C
should be set aside and replaced by answers iefldbe above conclusions.
On the appeal by the Thayorre People, this is redunly in respect of
Question 1C. Costs in this Court should be ordassproposed by Toohey J.
The costs of the proceedings below should be resrfittefurther
consideration by the Federal Court.

KIRBY J.
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These proceedings, removed into this Court fronf-gberal Court of
Australia, concern a claim by Aboriginal Austrakato "native title[556] in
respect of certain land in Northern Queensland. Tamsg the issue of the
effect on such title of pastoral leases granteceu@uieensland legislation.
Also raised is a challenge to the effectivenedsvofagreements with mining
consortia which, by statute, are given the forcewafas if they were enacted
by the Queensland Parliament.

INTRODUCTION
TheMabodecision and its aftermath

Before the decision of this Court Miabo v Queensland [No 57] ("Mabo
[No 2]"), the foundation of land law in Australia wassasiple as it was clear.
From the moment that the lands of Australia wereesssively annexed to the
Crown, they became "in law tipgopertyof the King of England558]. It

was so in respect of Eastern Australia when Govdphdlip received his first
commission from King George 11l on 12 October 17B&vas so after the first
settlement of the English penal colony was estagdish Sydney in

1784559]. No act of appropriation, reservation or settipgrawas necessary
to vest the title in the land in the Crown. All thnncluding all waste lands of
the colony, were "without office found, in the Soeign's possession ... as his
or her property{560]. Land interests were thereafter enjoyed only as, or



under, grants made by the Crown. This doctrineyignog the ultimate source
of all interests in land in Australia, was uphejddarly decisions of the courts
of the Australian colonies. But it was also accdf@l], affirmed562] and
reaffirmed563] by this Court. Although the indigenous inhabitawits
Australia (Aboriginals and Torres Strait Island€fgd neither ceded their
lands to the Crown nor suffered them to be takethaspoils of
conquest564], their legal interests in, and in relation to, &émmexed land
were considered to be extinguished. If they wermnjoy any such interests
thereafter, they could do so only by, or undemangfrom the Crown: the
universal repository of the ultimate or "radicalle{565].

This apparently unjust and uncompensated deprivafipine-existing rights
distinguished the treatment by the Crown of thegedous peoples in
Australia when compared to other settlements astadal under the Crown in
the American coloni¢S66], Canadib67], New Zealanfb68] and elsewhere.
The principle was criticisg869]. However, from the point of view of the
settlers, their descendants and successors, pavasf Australia's historical
reality. From the point of view of legal theoryhiéd a unifying simplicity to
commend it: No legally enforceable rights to lame-pxisting annexation and
settlement. No title to land except by or underewd grant made out of the
royal prerogative of the Sovereign in the earldzsts and thereafter pursuant
to enabling legislation.

Into this settled and certain world of legal theand practicality, the decision
in Mabo [No 2]570] intruded. By that decision, this Court unanimously
affirmed that the Crown's acquisition of sovereygower the territories which
now comprise Australia might not be challengednrastralian court. Upon
the acquisition of such sovereignty, the Crown @&eglua radical title to the
land. But, by majoritfs71], the Court held that what it called "native title"
survived the Crown's acquisition of sovereignty ahthe radical title.
However, such title was subject to extinguishmemeng it was shown that
the sovereign power, acquired by annexation, had b&ercised in respect of
land in a way inconsistent with the continuancéhefnative titlg572].

The decision irMabo [No 2] called forth a great deal of legal
commentar{b73]. It resulted in the passage of thative Title ActL993(Cth).
Various State Acts were also enacted, includind\thigve Title (Queensland)
Act1993(Q). InWestern Australia v The Commonwealth (Native Ade
Case)574], this Court upheld the general validity of thedeal Act as resting
upons 51(xxvi)of theConstitution That paragraph empowers the Federal
Parliament to make laws with respect to the "peopkny race for whom it is
deemed necessary to make special laws". It wasthaidhe Act was
"special" in that it conferred on the holders ofivetitle benefits protective
of that title, otherwise vulnerable to extinctionaccordance with the holding
in Mabo [No 2][575].




TheNative Title ActL993(Cth) did not purport to provide for the
consequences for native title of the grant of pasteases such as are in
guestion in this appeal. In the Preamble to the thet Parliament expressed
its understanding of the decision of this Countiabo [No 2]to include a

holding thal576]:

"... native title is extinguished by valid governmacts that are inconsistent
with the continued existence of native title rightsl interests, such as the
grant of freehold or leasehold estates."

The Act provided for the recognition and protectodmative titld577]. This
Court has had occasion to emphasise the beneft@ahcter of the
procedures established by the ActNiarth Ganalanja Aboriginal
Corporation v State of Queensla(ithe Waanyi Cas§[578]. That was an
appeal from the Full Court of the Federal Courfaoétralig579]. Although
the holding of the Federal Court in ttéaanyi Caséncluded a holding about
the effect, in law, of the grant of a pastoral &asQueensland, this Court, by
majority{580], considered that it was then premature to detexithia
correctness of the Federal Court's opinion on plastoral lease question”.
The application on behalf of the Waanyi people vedisrned to the National
Native Title Tribunal established by thative Title ActLt993(Cth) so that the
procedures of that tribunal might be correctlydaléd.

It did not take long for an opportunity to preséself again whereby this
Court would be asked to consider the effect ofgrasteases upon the native
title found, inMabo [No 2]581], to have survived the annexation by the
Crown of the Australian lands.

In The¥® Wik = Peoples v State of Queenslfs&P], a single judge of the
Federal Court of Australia (Drummond J) answeradmber of questions of
law raised by the claims of ti& Wik = Peoples ("thé®@ Wik ="- the

present appellants) and also the Thayorre Peable Thayorre"- the 19th
respondents) to an area of land in Northern Quardsiffected by earlier
grants of pastoral leases under Queensland laws@veral questions isolated
for consideration by Drummond J, and answered by boncerned:

1. Whether the power of the Queensland Parlianoe@béct laws providing
for pastoral leases without preserving native titiats was limited in law.
(The State constitution question).

2. Whether a grant of a pastoral lease in Queethslgithout express
reservation of native title rights, necessarilyirgiished native title,
including that of the&® Wik = and the Thayorre. (The pastoral leases
guestion).



3. Whether the passage of teing on Private Land Act909 (Q) and/or
thePetroleum Actl915 (Q) had extinguished any native title righksch the
applicants may have had in minerals and petrolesmedith the subject land.
(The mineral rights question).

4. Whether the applicants could claim relief againe State of Queensland
and Comalco Aluminium Ltd if a grant by the State€Qafeensland to that
company of rights in land, including mining righéstinguished any native
title rights which the applicants may have hadchim land, having regard to
the Commonwealth Aluminium Corporation Pty Limited Agreem
Act1957(Q) and the agreement entered into pursuant tctitta(The
Comalco Agreement question).

5. A similar question to the Comalco Agreement tjaasn relation to the
entitlement of th&@ Wik = and the Thayorre to maintain claims against the
State of Queensland or Aluminium Pechiney HoldiRgsLtd (the 5th
respondent) having regard to therukun Associates Agreement A875 (Q)
and the Aurukun Associates Agreement purportedigienander that Act.

(The Aurukun Agreement question).

When Drummond J answered each of the foregoingtignesadversely to
the$@ Wik = (and consequentially to the interests of the Thayam appeal
was immediately taken to the Full Court of the Fall€ourt of Australia. An
application for removal of that appeal into thisu@ovas heard and granted
on 22 March 1996. However, the issues for decisidhe appeal were
narrowed. The State constitution question and timeral rights question

were not pressed. This left as the active issudseimppeal the pastoral leases
guestion and the Comalco and Aurukun Agreementtigumss | shall group

the latter together to be dealt with in due coas¢he "Statutory Agreements
question".

The ultimate questions for decision in this Couet i@latively simple and
confined. Did the pastoral leases granted in thédalaimed by thé=

Wik = and the Thayorre, either by the fact of granherterms thereof,
extinguish the native title rights of ti8 Wik = and the Thayorre? Could the
claim brought by thé® Wik = against the State of Queensland and the
companies mentioned in the Statutory Agreementadiatained in law,
notwithstanding the steps purportedly taken undeiagislation authorising
the making of those agreements to give them theefof statute?

It might be thought that such relatively straightfard questions would yield
simple answers. Whilst | regard the Statutory Agreets question as being
relatively simple to answer, the pastoral leasestion is not. Most of the
oral hearing before this Court was devoted tootsglexities, as were the
written submissions and documentation filed bygadies, numbering many



thousands of pages. These have taken the Couthmtustory and incidents
of feudal land tenures in England; the receptiolaind law into the Australian
colonies, and specifically into Queensland; théonysof the special
legislative measures enacted in colonial and poisiacal Queensland to
provide for pastoral leases; and the decisionsasfyntourts on the meaning
and effect of the statutory provisions in question.

For the purposes of comparison, the Court wastalsn to colonial practice
and legislation as well the modern statutes afiggbastoral leases in the
States of Australia and in the Northern TerritorgeState of Queensland was
the first respondent to the appeal. All of the otBates (except New South
Wales and Tasmania) and the Northern Territory weteed. The Court
received detailed submissions on behalf of the Commealth (second
respondent) and contradictory submissions for therigyinal and Torres
Strait Islander Commission (13th respondent).deieed submissions from a
number of Aboriginal Councils concerned about tbesible implications of
the resolution of the pastoral leases questiojufesdictions other than
Queensland. It also heard submissions from varesests representing
pastoralists who might be affected were$a&Vik % to succeed. Some of
these submissions drew upon decisions of courdsheir common law
countries upon problems described as analogousj tfee resolution of
conflicts about legal claims upon land made on hetiandigenous
peoplefH83] and the claims of pastoralists and their suggdsteign
counterpart$84].

Procedural context

At the outset it is appropriate to say somethingualthe procedural context in
which the issues before the Court arise.

In June 1993, followinglabo [No 2],proceedings were commenced in the
Federal Court on behalf of tk3 Wik . By those proceedings, t%

Wik =, an Aboriginal clan or group, sought a declaragisrio their native
title rights in relation to a large area of landNarthern Queensland. T3
Wik = also claimed damages and further relief in thenetrat it was found
that such rights had been extinguished. One ofdgsigondents to the claim
was the Thayorre, another Aboriginal clan or groupe Thayorre cross-
claimed for similar declarations in respect of lamchich overlapped, in part,
those the subject of the claim of Wik =.

Subsequently, in January 1994, Mtive Title Act1993(Cth) commenced
operation. Thé@ Wik = made an application to the Federal Court for the
adjournment of its proceedings under the genenaktathat they could apply
to the Tribunal established under the new Act fdetermination that they
enjoyed "native title" as, in effect, they wereirlag in the Federal Court




action. The application for adjournment, and subsatgprocedural issues,
were all dealt with in the Federal Court by Drummgfb85]. Some of the
respondents supported the application or did npose it. Others opposed it
on the ground of the fragmentation of the litigati®On 11 March 1994,
Drummond J ruled that tH= Wik = could divide the proceedings. But to
avoid vexation of the resisting respondents éhé/ik = were required to
file and serve an undertaking not to prosecutdéurtheir original claim for
native (called "Aboriginal") or possessory title.aflapplication was
adjourned but with liberty to any party to restaréepending on the
prosecution and outcome of the claim under th¢5864.

The4® Wik = brought proceedings under the Act for the deteation of

their claim to native title. On 18 April 1994, Dramond J heard argument as
to whether some of the issues raised should ndidpesed of as preliminary
guestions. Much the same course was followed #giVaanyi claim, ie it
was ordered that a number of issues arising franptbceedings be dealt with
as preliminary questioffs87]. This course was followed before the
clarification by this Court, of the procedural ¢etinent of claimants, such as
thed@ Wik =, as explained in th&/aanyi Casis88]. No party has taken any
point on this procedural irregularity.

The4@ Wik = accepted that some issues in their claim wereoppiate for
preliminary determination. However, they submittiedt it was first necessary
for evidence to be taken. A difference arose aghtether that evidence
should be more than formal and documentary evideFroe Wik 5 sought
to be released, in part, from their undertakintheoFederal Court so that they
could pursue part of their claim under the genles& outside the Act. This
application was refused on 26 May 1994. Insteadnidnond J, with the
assistance of the parties, formulated questiorntb@ffive issues identified
above. Drummond J's rulings were challenged befa¢-ull Court of the
Federal Court. Whilst expressing no opinions onsthigstantive issues, the
Full Court declined to disturb the interlocutorygers which Drummond J had
madg589]. Some of the submissions of Wik = before the Full Court
appear similar to those subsequently upheld byGbigt in theWaanyi
Casg590]. However, the Full Court was of the view that liagal questions
were important and that it was in the interestaligbarties that they be
determined as quickly as possib@l].

It was against this background that Drummond J dantlee determination of
the questions presenting the issues which he h@adated for resolutidf92].
Those guestions, so far as still relevant to thegedings removed into this
Court, are set out in the reasons of Brennan @d.not repeat them. As |
have stated, all of them were answered by Drumndcemdiversely to the
interests of thé&@ Wik =[593] and some only of them are now contested.



The point of explaining this protracted proceduegais now reached. The
notice of appeal filed by tr&@ Wik = (as amended) sets out those grounds of
appeal which are still in contest. Certain of theumds challenge the
correctness of Drummond J's procedural approacaty @bsert that his
Honour erred "in treating the question [of the eiffef the pastoral leases] as a
guestion only of law and not a question of faca@nixed question of fact and
law". They dispute that the questions were "capabtietermination in the
absence of a determination of facts as to the @eatind extent of native title
rights and interests". As argued, | did not taleséhgrounds of appeal to seek
to reagitate the discretionary procedural decisioRrummond J, as such.
Whilst appellate courts retain their supervisiordorect error in such orders,
they are most hesitant to disturb them, even whemffect, those orders have
the consequences of striking out or otherwise teatmg the entire
proceedinfs94]. Instead, | took th4@ Wik = to be raising a point of
substance. This was that, upon one view of the pastoral leases of the kind
here in question do not, merely by grant, extingtfie native title of thé=

Wik =. Such extinguishment depends upon the elucidatipeyidence, of
complex facts. Relevant facts might include, foaraple, whether the lessee
entered into possession. Alternatively, they migblude a painstaking
examination of the conduct of successive lessegsaccessive generations
of the¥@ Wik = to see whethdn factthere was such an inconsistency
between the title under the pastoral lease andentitie as to extinguish the
latter.

It will be necessary to return to this point of stamce. | depart the procedural
complaint by the&@ Wik = over the course followed in the Federal Court by
endorsing the remarks of Sir Thomas Bingham ME {#& Minor) v Dorset
County Councjb95]. An order to strike out an action or to separat a
answer adversely to the plaintiff preliminary qu@s$ having the same effect,
may not be an appropriate course where the sofidaubt as to the "legal
viability of a cause of action" is that "the lawimsa state of transition™. In
such a case it may be desirable to reach conclusioithe law after
conclusions have been reached on the facts. Evideagesometimes add
substance and understanding to the legal claimerakpg on what it is.

Against this background, tH= Wik = made it clear to this Court that the
sole relief they sought was that the appeal bevaliband new answers given
to the questions formulated by Drummond J (so $ahay were still in issue
and it was appropriate to answer them). The prongeaould then be
returned for trial. They did not seek to formulageldratory or other relief in
this Court. This was because it is of the esseht®o contentions that the
proper elucidation of their entittements to natitle would be found after
evidence is adduced, and factual findings madezeroing the incidents of
the title enjoyed under the pastoral leases whempeoed with the proved
characteristics of the native title of té@Wik =,



The4® Wik % could only have stood to lose from the proceddaepted by
Drummond J. That is why it was, in effect, a strike application or
demurrer to their claim. If any of the questionsmaiing in contest are
answered favourably to tH= Wik =, it was enough for them that the
proceedings should be returned for trial. Any fatalucidation or elaboration
of such complex questions as the relationshipisidhse between pastoral
leases and native title could be better attempgeghat a thorough
understanding of the facts, including the variagionplace and time both of
the incidents of the pastoral lease in questiontaadhative title claim. If the
threshold could be passed, ®aNik = would then be in a position to take
their claim to trial.

PASTORAL LEASES

Common ground

Despite the strenuous contest over matters of grgmdrtance which this
litigation has presented, many points relevantsaetermination were either
agreed or not seriously in contest amongst thegsart

1. There was no challenge to the principle estabtidoyMabo [No 2]that the
duty of this Court (as of every Australian coust}a apply the common law
and relevant statutes although this could lealéaktinguishment or
impairment of native title. This Court, establishmdtheConstitution

operates within the Australian legal system. Itdras legitimacy from that
system. Self-evidently, it is not an institutionAforiginal customary law. To
the extent that native title is recognised and afo in Australia by
Australian law, this occurs because, although htdt@common law, native
title is recognised by the common law as not instast with its

preceptfb96]. This does not mean that, within its own world jvetitle (or
any other incidents of the customary laws of Adstiindigenous peoples)
depends upon the common law for its legitimacyastent. To the extent that
the tide of history has not washed away traditidemak and real observance
of traditional customs, their legitimacy and contesst upon the activities and
will of the indigenous people themsel{&37]. Two centuries of interaction
between Australian law and such traditional lawd esnstoms have doubtless
affected the latter, often to their detriment. Ndwe decision irMabo [No

2], the enactment of thigative Title ActLt993(Cth) and other legislation have
begun a process which may protect and reinforceesaspects of traditional
laws and customs. But no dual system of law, ak,sacreated bivlabo [No
2]. The source of the enforceability of native titletlms or in any other
Australian court is, and is only, as an applicdée or statute provides.
Different considerations may arise in differentistes where indigenous
peoples have been recognised, in effect, as natidhsnherent powers of a
limited sovereignty that have never been extinged&®98]. This is not the




relationship which the indigenous people of Ausdrahjoy with the legal
system of Australia. For Aboriginal legal rightsciuding to native title, to be
enforceable in an Australian court, a foundatiorstine found within the
Australian legal systefd99]. These truisms do not resolve all of the issues
concerning the relationship between the Austrdégal system and
Aboriginal law and custom, including as to natiitiet It will be necessary to
return to some of the differences which have enterge

2. No party challenged the decisionviabo [No 2].No party sought leave to
reargue the correctnessMabo [No 2]or the fundamental principle which it
establishes, contrary to the previous understanalitige law, that native title
to land survived the Crown's acquisition of sovgméy in Australia. The
respondents did not contest the importance of thet decision itMabo

[No 2] or the necessity which that decision imposed torraodate the new
understanding of native title rights within a leggbtem which, for two
hundred years, had developed in great detail obdkis of a completely
contradictory assumption. The position of the partiontesting the
submissions of th@ Wik % and the Thayorre was, not thdabo [No

2] was wrongly decided, but that, contained withirhitddings, or implicit in
a logical development of its reasoning, were casiols sustaining the
answers given in the Federal Court to the quesigmiated in this case.

3. No party contested the determinatiofViabo [No 2]that upon annexation
of the Australian territory, sovereignty over eveart of Australia passed to
the Crown which thereupon acquired a radical titleespect of all such land.
There was no contest that the Crown, as Sovereaghthie power, in
accordance with law, to deal with land in everyt pdrAustralia. To the extent
that it did so in a way inconsistent with Aboriditeav and custom or native
title, the latter would, to that extent, be liabdeextinguishment or
impairment.

4. There was some discussion during argument akmariginal traditions

and customs other than in relation to possessiéemdf However, as pleaded,
this case is not concerned with claims of a semtteder ceremonial kind. It

is not concerned, as such, with rights of a sgltitr religious character. It is
concerned with interests in land. It presents thesgon whether the grants of
the pastoral leases proved constituted such acis&ef the acquired
sovereignty over Australia as to extinguish theneuhble native title which,
until then, had survived such acquisition of soiggrty.

5. Although there was also some discussion duniggraent about the precise
character and qualities of the Crown's radica[€f0] and about the
character and qualities of native title, these tiaes do not have to be
exhaustively determined. It was suggested that@atie was allodial in
character, ie that land in which the relevant Aol clan or group held



native title would be held as their absolute propand not as an estate from a
Lord or superior. By conventional doctrine, no lamdEngland, at least after
the Conquest, was held allodidB®@1]. The highest estate known to the
common law was one in fee simple. In a contextmcty this fiction of

English land law, derived from feudal times, haglbeen criticised as
inappropriate to Australian land 1§02], it scarcely seems helpful to attempt
to categorise the laws and customs of Australiaori@yinals as allodial in
terms of thd_ex Salicaof Roman law. It seems safer to agree with Maafe|
JA in Delgamuukw v The Queen in Right of British Colurj@fid] that
Aboriginal rights are sui generis, difficult if nmhpossible to describe in the
terminology of traditional property law, being comnal, personal and
usufructuar{604]. Interesting although these issues may be, thayotlhave

to be resolved at this stage of the present libgat

6. No one disputed that, as a matter of fact, mesnietheé@ Wik = and the
Thayorre had remained upon, travelled in and outrad, utilised the land the
subject of the pastoral leases in question in tpeseeedings. There was no
agreement about the intensity of such usage. Hameeords of debates in the
Parliament of Queensland and evidence before Cdrenibf that Parliament
suggest that the accepted policy in respect otKslain Northern Queensland
at the end of the 19th century was opposed todtabkshment there of
Aboriginal reservg$05]. The Home Secretary explained that "the aboriginal
are by nature hunters, they would feel as if theyenmprisoned. | do not
propose to deal with them in that wg806]. This policy was also adopted by
the Northern Protector of Aboriginals (Dr WaltertRp In answer to
questions asked of him in Committee he [&fid]:

"[Q:] Do they come under your control to round theminto camps? | do not
see any clause in the Bill which says | am to paths into camps.

[Q:] In certain cases you may require every abpabio be drafted away into
some camp or reserve? In cases it may be necebsaiyhave no idea, and
no one else has, of shifting the blacks from thamting-grounds on to
reserves unless it is absolutely necessary to do so

[Q:] Then you would not have a provision of thatkin the Bill? | have not
asked for any.

[Q:] And you would not approve of it? No. ...

[Q:] You do not think it advisable to abolish .anaps and force all the blacks
to go on to reserves? Very far from that. How cankeep 18,000 or 20,000
blacks on reserves?"



The Northern Protector of Aboriginals had respotigydior Aboriginals in
the districts of Queensland included in the arézisned by theé@ Wik = and
the Thayorrgs08]. Complaints were later recorded from pastorattsis
Aboriginals, roaming and hunting over their tramti@l lands, sometimes
frightened cattle or camped at waterholes. Buttbghern Protector of
Aboriginals for 1903, in his report to the Queendl®arliament,
assertefb09]:

“[T]he principle must be rigidly instilled that ttadoriginals have as much a
right to exist as the Europeans, and certainlyeatgr right, not only to collect
the native fruits, but also to hunt and disposthefgame upon which they
have been vitally dependent from time immemoriagrévthe assumption just
mentioned to be carried to its logical conclus@md all available country
leased or licensed, we should have a conditiofffaira represented by a
general starvation of all the aboriginals and theircurrent expulsion from
the State".

In an earlier report, the Northern Protector hatkesl610]:

"It would be as well, | think, to point out to cairt of these Northern cattle-
men (at all events those few amongst them who detp@r natives as nothing
more than vermin, worthy only of being trampled trgt their legal status on
the lands they thus rent amounts only to this: Tieer@thing illegal in either
blacks (or Europeans) travelling through unfeneadéhold runs. These runs
are held only on grazing rights - the right to ¢jnass - and can only be upheld
as against people taking stock, &c., through theertainly is illegal for
station-managers, &c., to use physical force anebtis to turn blacks (or
Europeans) so travelling off such lands. Carryirggtesent practice (might
against right) to a logical conclusion, it wouldthply mean that, were all the
land in the north to be thus leased, all the blaadsid be hunted into the
sea."

Because th¥® Wik = and the Thayorre were not banished from the lamds i
guestion, still less hunted into the sea, the igsasented by this aspect of
these proceedings was not whethefaittthe <@ Wik = and the Thayorre had
physically remained on their traditional landswés simply whether

in law they did so in pursuance of the native title righksch the common

law recognised and which the common law and\thgve Title

Act 1993(Cth) would now protect. Or whether such rightd baen
extinguished by the Crown's action in granting padtieases under
legislation, which action was said to be inconsisteith the continuance of
native title rights.

7. Several of the respondents appealed to the @paadnfine any holding in
this case to the peculiarities of pastoral leasé€3ueensland and the



suggested additional peculiarities, as between ethar, of the pastoral leases
granted in respect of the Holroyd River Holding d@mel Mitchellton Pastoral
Holdings No 2464 and 2540 affecting the traditidaalds of the&@®@ Wik =
and the Thayorre. The Holroyd River Holding is ffastoral lease referred to
in question 1B in this case. The leases in resgebedViitchellton Pastoral
Holding are the subject of question 1C. ““@a&Vik = are concerned
principally with the Holroyd River Holding. The Mitelleton Pastoral
Holding is principally the concern of the Thayorfée Thayorre's claim to
native title around the Edward River in Northern énsand includes areas
within the Mitchellton Holding. Because part ofghand is within the
southern portion of thé@ Wik 's claim, the Thayorre were joined in these
proceedings. To a large extent the Thayorre madeipél cause with thé®
Wik = on the common issue of the effect of pastoraeagnerally upon
native title. But the history of each pastoral &eass different. The point was
fairly made that not all pastoral leases, includiwog all of them in
Queensland, would reflect the same history andritepa the same statutes
and instruments of pastoral lease as did the Hdlemd Mitchellton
Holdings. As will be shown, these holdings evidenteimal, if any, activity
on the part of the pastoral lessees in exercisieenfleasehold rights. Such
would not necessarily be the case in other padesaks. Therefore, a
decision should not be made in the present cas@e @ssumption that the
leaseholds in question here were necessarily typiggpresentative of
Queensland pastoral leases generally. To the etkianmative title was not
extinguished, as a matter of law, by the fact @essary concomitants of the
grant of a leasehold interest, each such intereatdshave to be considered
individually. A fortiori, because of the differeaplonial history, legislation,
regulation and practices in the several Statesustralia and in the Northern
Territory, care would need to be observed in exjprgsany general rule
concerning the legal consequences of the grardsibpal leases upon native
title in those jurisdictions. In particular, theydd consequences of express
reservations in the grant of a leasehold intetegirotect the rights of
Aboriginals (or arguably the reservation of landisgurposes consistent with
the enjoyment of those rights, as in national Jédk]) needed to be
separately considered. The different contractuallegidlative formulae
which exist in this regard in the several Statasiarthe Northern Territory
were explained. If the fact, or necessary incidesftthe grant of a pastoral
lease did not, without more, extinguish any sungwvnative title, it was
common ground that this Court should confine itsrdion to the particular
leases in question in this case. It should avadettpression of unnecessary
generalisations which might cause problems in &unative title claims in
Queensland and, in significantly different legdtiags, elsewhere in
Australia.

8. There is also a point concerning the role ofddwrts which should be
mentioned for it was referred to in submissionsi®e submissions



acknowledged the injustices suffered by Austrair@dggenous peoples as a
consequence of the substantial extinguishment, Bft@8, of their traditional
laws and customs, including native title. Thus,@menmonwealth admitted
that acceptance of its submissions, upholding #gterchination of Drummond
J on the effect of pastoral leases, could be reglbad "the hard view", the
"tough view" and one which "the Commonwealth widhapletely admit is an
unsatisfactory result so far as the present positfcAboriginals, or of those
claiming native title, may be concern@ll'2]. Nevertheless, the Court was
repeatedly reminded of the limits of the properction of the courts in
resolving the present claim according to law. Effedy to take away the
property rights conventionally assumed to have lgganted and previously
enjoyed by those holding land by or under pastiegaes is an equally serious
matter given the law's respect for, and proteatipproperty rightg13]. The
radical rewriting of the property rights of Abomgils, pastoralists and those
taking under them is a matter for legislation; aaburt decision. So much
may be accepted. No one doubts the limits of tloigrGs functions in stating
what the law is. But just as Mabo [No 2],there is room for difference as to
where the boundary lies. The Court cannot disclamrésponsibility of
determining the legal claims advanced foréa&Vik = and the Thayorre.
Those claims are before the Court to be decideddicgpto law. A new
ingredient has been injected into the previouslifexkbland law of Australia
by the decision itMabo [No 2].Settled principles and assumptions must be
re-examined to accord with the decision of the €wmuthat case. Where there
IS no precise holding on the point (and no valgldkation resolving any
doubt) the Court must reach its decision upon tmepeting legal contentions
of the parties: finding the applicable rule by tlee of the normal techniques
of judicial decision-making, viz reasoning by armggidrom established legal
authority illuminated by relevant legal history anébrmed by applicable
considerations of legal principle and legal pdic4].

9. No one doubted the significance of the issuddared to the Court. Various
estimates were given of the area of land in Aust@vered by pastoral
leases. For the Commonwealth it was put at 42%gnemate. In various
States, estimates of 70 to 80% of the land surigere mentioned. The
systems of Crown leases introduced into New Sougle®¥/and Queensland
were particularly "complex and diversifi€d.5]":

“[The law] ... introduced a system of Crown leasdtiehures which led to the
whole of Australia being transformed in subsequietiades into a patchwork
quilt of freeholdings, Crown leaseholdings, andvaroreserves' ...

The result in each State, as Millard has said of Sewth Wales, is 'a
bewildering multiplicity of tenurd616].' Gone is the simplicity of the modern
English law as to tenures. Gone is the senile inmpat@f the emasculated
tenurial incidents of modern English law. New Sodtales and Queensland



are in the middle of an historical period in whtble complexity and
multifarious nature of the laws relating to Crovenures beggars comparison
unless we go back to the mediaeval period of Endgistl law. ... [IJn no
Australian State or dependant Territory are thess lzearly as simple as is
the modern English law as to tenures. ...

Of all Australian States, Queensland is that inclwlihe largest fraction of
total area is held by Crown tenants on various kiofchon-perpetual Crown
leasehold tenuré&l7], and in which there exists a remarkable multipfiof
Crown leasehold tenures.

There are approximately seventy different kinds v leasehold and
Crown perpetual leasehold tenures in QueengBtg]"

The issues at stake in these proceedings are therafportant. If the primary
argument of the contesting respondents is accetpisd;ourt's holding

in Mabo [No 2],that native title survived the annexation of Aulsréo the
Crown and the acquisition of the Crown's radidéd tis revealed as having
little practical significance for Australia's inédigous people over much of the
land surface of the nation. The vulnerability ofivatitle to extinguishment
by the fact or necessary incidents of a grantdstoral lease over the land is
revealed in sharp relief. The effective operatiothefNative Title
Act1993(Cth) and like legislation, as well as claims unidhe general law,
recede to apply only to the balance of Australaisl surface after the grants
of estates, including freeh@d&iL9] and pastoral leaseholds (without relevant
reservations), are deducted. This is all the mamifstant to indigenous
peoples as the parts of Australia where their lamétraditions (important to
sustain native title) are most likely to have sued include those where
pastoral leases are likely to exist. On the otlamdhthe issues are equally
important for lessees under pastoral leases, th&s®y under them,
potentially those holding other title to land, govaents, mining interests and
the population generally.

10. Finally, there is a further consideration @iractical kind. If the threshold
objection to the claim of th@@ Wik % and the Thayorre, upheld by
Drummond J, is set aside, these proceedings wautdthrned for trial. The
position of the parties would then be uncertain. fitjets of Aboriginal and
nonAboriginal Australians in respect of land affectsdpastoral leases
would be left unclear: awaiting elucidation in thisd many other cases unless
earlier resolved by valid legislation. This woulddmein an area of the law's
operation where certainty and predictability haweventionally been
accorded high importance. Conformably with the lemghts of those
involved, the avoidance of unnecessary doubt antlsmn is a proper
objective of land law.



Mabo [No 2]does not resolve the claims

In judging whatMabo [No 2]decides, it is helpful to consider the three
possible doctrinal solutions in respect of grarigsastoral leases which
compete for acceptance:

(1) The exercise of sovereignty teBhat once the Crown proceeded in any
way to convert its ultimate or radical title intorse other estate or interest in
land, it exercised its sovereignty. In doing saeassarily and without
anything more, it extinguished any fragile natiiie interests in the land
affected.

(2) The inconsistency of incidence tédtat once the Crown's ultimate or
radical title was converted, by the exercise ofeselignty into an estate or
interest in land, the question became whetheretstate or interest, of its legal
character, was inconsistent with the continuana®atife title in the land. The
qguestion was not whether the estate or interesbbad exercised, in fact, in a
way that was incompatible with the exercise ofwetitle rights, but whether
it was legally capable of being so exercised. Thedasvas one of legal theory,
not detailed evidence.

(3) The factual conflict tesThat the issue is in every case one of actual or
practical inconsistency between the estate orasteronferred in the land (in
this case the pastoral lease executed pursuatattey and the actual
exercise of surviving native title rights. If, ictaality, the two may be
reconciled, the native title rights are not extiisped. They survive as a
continuing burden on the Crown's radical title.

Much of the argument in the Federal Court, andhism €ourt, concerned a
suggestion that the decisionNfabo [No 2],either in the language of the
majority reasons or by logical inference from wivat there held, required
the result to which Drummond J gave effect. This thas the grant of
pastoral leases under the relevant Queenslandatgns without morg20],
extinguished any native title right which t%2Wik = or the Thayorre had
previously enjoyed in respect of the Crown landghiject of the leases. In so
deciding, Drummond J held that he was bound byrtagrity decision of the
Full Federal Court in th&/aanyi Casg21]. There was no basis for holding
that any of the leases involved in “®Wik = or Thayorre claims were
distinguishable from the pastoral lease considerdadeWaanyi

Case Because all of the leases granted exclusive pasaassthe areas
specified in them it necessarily followed that ¢gnant of such interests
extinguished the native title rights of t¢2Wik = and the Thayorre.

In theWaanyi Casélill J[622], with whom Jenkinson J agreed on this
poinf623] concluded that the issue was resolved by the ngagof this



Court inMabo [No 2].As this is also the ultimate foundation of Drummond
J's conclusion in this case, it is appropriatedie the reasoniri§24]:

"There was agreement by the majority of the cowat the grant of a freehold
title necessarily operated to extinguish native.tibnce it was extinguished it
could not be revived. The matter depended not ojestiNe intention but, as
Brennan J observg@P5] on 'the effect which the grant has on the right to
enjoy the native title'. At that page his Honoudsa

'If a lease be granted, the lessee acquires paasessl the Crown acquires
the reversion expectant on the expiry of the t@rhe Crown's title is thus
expanded from the mere radical title and, on thergxof the term, becomes a
plenum dominium'.

Later his Honour referred to the grant of inter@siand inconsistent with the
right to continued enjoyment of native title ...

The exposition given by Deane and Gaudron JJ istkfidifferent from that
of Brennan J. ...

However, it is clear that [they] were of the vidvat a lease would operate to
extinguish native title. Thus their Honours $&Rb]:

‘The personal rights conferred by common law né&tileedo not constitute an
estate or interest in the land itself. They arengxtished by an unqualified
grant of an inconsistent estate in the land byQtmvn, such as a grant in fee
or a lease conferring the right to exclusive pasises They can also be
terminated by other inconsistent dealings withlamel by the Crown ..."."

Whilst acknowledging that the opinions extractedyrstrictly be dicta”, Hill
J regarded them as "of the highest authority" alupted therf627].

Convenient as it would be if it were otherwiseahnot accept that the cited
passages relied on frolhabo [No 2],other passages referred to, or the
conclusions inherent in the majority reasoning nexthe conclusion that the
grant by the Crown of any leasehold interest invi@réand necessarily
extinguishes native title in that land.

There were two leases involved in the decisiollabo [No 2[628]. The first
was one of two acres of land on Mer Island in thersly Island group. This
had been granted by the Crown to the London MissioB8ociety in 1882. It
was for a term of years. The second lease by theCwas granted to two
non-Islanders over the whole of the islands of Dama Waier, for a term of
20 years for the purpose of establishing a sarfdictery. The latter lease
contained a condition that the lessees should b&itwct, or interfere with, the



use by Meriam people of the islands for gardenstla@durrounding waters
for fishing.

In Mabo [No 2],the consequences of the Crown's grants of thedagek
constituted an issue subordinate to the main aquresthich this Court had to
determine. It is unsurprising, therefore, that@woeirt withheld conclusive
answers on the effect of leases on the survivahove title. Given the great
number and variety of Crown leasehold interestQueensland 1ajg29], the
decision inMabo [No 2]would not, in any case, have provided a conclusive
answer to the effect of a pastoral lease on nétleeunless the first of the
doctrines stated above had been clearly embralcéa: leases described

in Mabo [No 2]were sufficient to evidence the exercise of soggryiand,
without more, to expel any residual native titlee same logic would apply to
every leasehold interest, including pastoral leables reasoning offered by
the Court inMabo [No 2]does not uniformly sustain this thesis. The oraérs
the Court are inconsistent with it.

The passage from the reasons of Brennan J at pagfeMEo [No 2], partly
extracted above by Hill J in thtWaanyi Casg30], deserves to be cited in full
because it was the linchpin of much of the arguroéttie contesting
respondents:

"A Crown grant which vests in the grantee an irgene land which is
inconsistent with the continued right to enjoy &vetitle in respect of the
same land necessarily extinguishes the native Tile extinguishing of native
title does not depend on the actual intention efGovernor in Council (who
may not have adverted to the rights and interddtseandigenous inhabitants
or their descendants), but on the effect whichgtiaat has on the right to
enjoy the native title. If a lease be granted,|éissee acquires possession and
the Crown acquires the reversion expectant onxpeyeof the term. The
Crown's title is thus expanded from the mere rdditta and, on the expiry of
the term, becomes a plenum dominium. Where the €grants land in trust
or reserves and dedicates land for a public purghseguestion whether the
Crown has revealed a clear and plain intentiorxtmguish native title will
sometimes be a question of fact, sometimes a guestilaw and sometimes a
mixed question of fact and law. Thus, if a resaorais made for a public
purpose other than for the benefit of the indigeniahabitants, a right to
continued enjoyment of native title may be consistath the specified
purpose - at least for a time - and native titlt mot be extinguished. But if
the land is used and occupied for the public pue@osl the manner of
occupation is inconsistent with the continued emjewt of native title, native
title will be extinguished. A reservation of lamat future use as a school, a
courthouse or a public office will not by itselftaaguish native title:
construction of the building, however, would beansistent with the
continued enjoyment of native title which wouldriley be extinguished. But



where the Crown has not granted interests in landserved and dedicated
land inconsistently with the right to continued@ment of native title by the
indigenous inhabitants, native title survives antégally enforceable”.

As | read this passage, it contains the seedsobf @fethe three theories stated
above. However, it cannot be reconciled with thet theory because, by that
theory, any exercise by the Crown of sovereigntsespect of the land,
however slight, would necessarily be inconsisteitt wative title rights and
would extinguish them. This would certainly haverbee in respect of the
leases discussed iabo [No 2].It would even have been so in respect of the
conversion of the Crown's radical title to the tiaof a reservation for

public purposes over the land.

The passage relating to the expansion of the Crawadisal title into a

plenum dominium, such that there is inherent inlaagehold the creation of

a reversion expectant, comes closest to the se¢bendy. Yet, by the
application of that doctrine, the expansion of@rewn's radical title for the
purpose of granting the two leases in question @vipslo factohave
extinguished native title in the lands affectedlnsy leases simply because that
was an incident of the legal character of a comfaanlease.

The reasons of Mason CJ and McHugh Mabo [No 2]J631] included a
qualification that the formal order of the Courbsald be "cast in a form
which will not give rise to any possible implicatiaffecting the status of land
which is not the subject of the declaration ..."e Httual declaratory order
made by the CoUJ@32] therefore excluded the lands the subject of tlee tw
leases. That order defines what it is that this Cloeld. Clearly, therefore, in
the reasoning of individual Justices, the effedhefgrant of leasehold
interests upon native title rights is not authdinrely decided. There are dicta
in the reasons of Deane and Gaudrg63Rg] to the effect that an unqualified
grant of an inconsistent estate, whether in fdeya lease conferring a right
to exclusive possession, could extinguish natile But their Honours
clearly rejected the first theory propounded byesnbimg that the lease of two
of the islands for a term of 20 years for the pagof establishing a sardine
factory did not of itself extinguish native titlgghts. Nor did it have any
continuing adverse effect upon native {ilg¢4]. Toohey J agreed that the
issue of the effect of the leases did not havestddiermined itvabo [No

2][635]

Returning, then, to the passage in the reasonsepinan J, extracted above,
in so far as it concerns the effect of a leaseativa title, it is not part of the
binding rule established byiabo [No 2].The reasoning of all Justices in the
majority appears to be inconsistent with the tingtory which | have
indicated. Moreover, as Lee J pointed out, in dissertheWaanyi

Casg¢636] when it was before the Full Federal Court:



"If the act of reservation by the Crown of a diserarea of Crown land for the
express purpose of dedicating it for use as a $cboworthouse or public
office, or the appropriation and use of Crown ldrttat use is consistent with
the continuing current enjoyment of native titleedaot extinguish native
title[637], there must be ample scope for the argumentlteagrant of a
statutory leasehold interest by the Crown, in trenfof a pastoral lease over
waste land, is not intended to exclude concurrejayenent of native title and
to extinguish that title."

Once one has descended to the particularity diitte as to whether a
school, courthouse or other public building hasberected on the land or
not, attention has shifted from consideration akgdegal theory to a
consideration of factual inconsistency and theestathe evidence.

Although the discussion of the effect of the leasédabo [No 2]is helpful

as identifying some of the problems which are preskby the rather
different leases in question in the present claMaho [No 2]does not
provide the solutions. It was understandable thhtJHwith the concurrence
of Jenkinson J) in tWaanyi Casg38] should have turned to the dicta of
Brennan J about the leasesMabo [No 2]to seek analogies for the pastoral
leases competing with the Waanyi claim. Howevergfer the analysis of
Lee J in that ca$g39]. Mabo [No 2]failed to resolve the basic questions.
That is why some of them remain to be decided isghmoceedings.

Pastoral leases

It is useful to record, briefly, something of thistbry of the emergence of
pastoral leases in Queensland. As a result ofiffexeht patterns of
availability and utilisation of land in England,csuleases were unknown in
that country. They are creatures of Australian std40].

Moves to depasture stock outside the concentrattléraents in New South
Wales first began without official sanction in tlaée 1820s. They continued
in the following two decades. So-called "squatteisiply moved onto land
unoccupied by other squatters and took possessibiatdand without any
right or title to i{641]. Faced with this fait accompthe New South Wales
legislature enacted the "Squatting Acts", institgta system of pastoral
licence$642]. For a fixed annual licence fee holders of sucérices were
permitted to occupy land outside the settled ditstfior pastoral purposes.
The squatters objected to the intrusion into theifactoactivities. The
Government was concerned about uncontrolled aetvitn Crown land,
particularly where the land was acquired withowtrpant, unsurveyed and
beyond legal and administrative confédi3]. Hence theCrown Lands
Unauthorized Occupation A&B39 (NSW) established a border police force
"for the mutual protection and security of all pers lawfully occupying or



being upon the Crown lands beyond the limits abbfior location ...". That
Act clearly contemplated Aboriginals "being uporb@n lands, including
those lawfully occupied by the holders of licerjédd]. Regulations made in
1839 provided that such licences could be cancédllbe licencee were
convicted "of any malicious injury committed upanagainst any aboriginal
native or other person [645].

By theSale of Waste Lands At842 (Imp) (5 & 6 Vict ¢ 36), the Imperial
Parliament brought all grants of Crown land uneeidlative supervision. In
1846, the Imperial Parliament enacted $fa¢e of Waste Lands Act
Amendment Adt846 (Imp) (9 & 10 Vict ¢ 104). By s 1, it was mdde/ful

for Her Majesty to "demise for any Term of Years exteeding Fourteen, to
any Person or Persons, any Waste Lands of the drotle Colonies ...".
This Act was implemented in New South Wales by Ondé2ouncil of 9
March 1847646]. By Chapter Il s 1 of the Order in Council, thev@mor

was empowered to grant leases of land in the uedetistricts for any term
not exceeding fourteen years for pastoral purpddesre was nothing at all in
any of the foregoing legislation, unless it wag tha interests granted were
called "leases" and "licences" which evidencedéenition of the Crown to
grant possession over the lands in question testbkision of the Aboriginal
subjects of the Crown. Contemporary documentsydic communications
by Earl Grey, Secretary of State for the Colonieshe Governor of New
South Wales, Sir Charles FitzRoy, indicate that tiws not intended, at least
by the Imperial authoriti¢g47]:

“[1]t should be generally understood that Leasestgdfor this purpose give
the grantees only an exclusive right of pasturagdéeir cattle, and of
cultivating such Land as they may require within ldrge limits thus assigned
to them, but that these Leases are not intendeepiove the Natives of their
former right to hunt over these Districts, or tondar over them in search of
subsistence, in the manner to which they have bemstofore accustomed,
from the spontaneous produce of the soil except lanel actually cultivated
or fenced in for that purpof&18]."

A further Order in Council of 18 July 18i8219] was declaratory of existing
rights under th&ale of Waste Lands Act Amendmentl&dt6 and the Order
in Council of 9 March 1847. Thereafter, pastoralmttside the settled
districts of the colony held their lands on leasi8 or 14 years duration, for
low annual rents. A right of resumption was retdibg the Crown and a right
of pre-emption of the fee simple of the land, ont plaereof, was granted to the
Crown's leasehold tenants.

These developments provide the common starting fparibhe evolution of
Crown leasehold tenure, including pastoral leaseshat are now the States
of New South Wales, Queensland, Victoria and Tasa&i0].



In February 1842, land in the Moreton Bay Distviets first opened for free
settlemer{651]. The laws applicable were those of the colony efvN5outh
Wales of which it was then part. In May 1842 a Cassioner for Crown
Lands for the Moreton Bay District was appointedspiant to th&€rown
Lands Unauthorized Occupation Acs1839-184[1652]. As the new
settlement expanded, pressure grew for other cistio be opened up for the
use of land within them for pastoral purposes. Témipation of waste lands
of the Crown for such purposes initially mirrordx tunauthorised expansion
which had taken place elsewhere in the colony.

Self-government was granted to New South Wale8%b1In June 1859
Queensland separated from New South Wais. However, the laws of
New South Wales, including those regulating thée'datting, disposal and
occupation” of wastelands of the Crown, remainefdioe until repealed or
varied by the legislature of the new col@®4]. That legislature had the
power to make laws with respect to land use. Themedhe Queensland
Parliament adopted and elaborated the form of pgldemse which had earlier
evolved in New South Wales. There followed, upetcent times, a large
number of statutes with provisions for, or affegtipastoral leasgg55]. The
point of referring to them is to demonstrate theeekto which the
Queensland Parliament regulated the incidents stbpal leases in the colony.
Most of the statutes contained express provisiongecring rights on third
parties over a pastoral lease, inconsistent welsttbmission that the lease
conferred rights of exclusive possession upondhksde.

By the successive Queensland Acts, rights to psgsew/ere subject to
various exceptions. Thus, thand Act1910 (Q), pursuant to which the
instrument of lease of the Mitchellton Pastoraldiiad) was granted, provided
for reservations of a right of access for the paepof the search for, or
working of, any mines of gold or minerals (s 6(3e right of a land ranger
to enter a holding to "view the same and obsergarthnner of residence or
occupation” (s 14(3)); a right of entry to a persoithorised by a Minister to
survey, inspect or examine land the subject ofsdds 14(4)); a power of the
Commissioner appointed under the Act to cause atgpes of all land within
the District of the lease (s 139); a provision tang a licence to cut timber on
leasehold land or to remove stone, gravel, clagngwor other material (s
199(1)); a right of a licensee to use animals atdales to remove timber or
materials and to depasture such animals (s 19%Tight in a person duly
authorised by law to cut or remove timber or matesithout restriction by
the pastoral lessee (s 200); and a right of pagtuiia travelling stock (s 205).
Such rights enjoyed by third parties, are not ceedito thd.and Act1910

(Q). Many of the statutes referred to above corgamlar provisions. Their
existence gave rise to competing submissions snappeal. For thé

Wik = and the Thayorre, they showed that the Queenglarithment had
never intended, by calling a pastoral lease aé&leand using other



terminology apt to describe a lease at common tiawassimilate the special
kind of statutory lease created, to a lease at aamiaw. The fundamental
element explained ibandale v Menzi¢856] was missing, viz a "contract for
the exclusive occupation of land for a determiqesgod, however short ...".
For the contesting respondents, however, the veed nn the statutes,
expressly to reserve rights of entry and inspedi@monstrated an acceptance
that, in the absence of such reservations, thegastase would, in law,
permit exclusion of anyone on the ground that wed the character of a
lease. The latter view enjoyed the support of e@udgensland Supreme Court
decision§57] written, of course, without any need to addresspttoblem
presented by the subsequent decisiaddato [No 2].

None of the foregoing Queensland legislation exglyesbolished Aboriginal
native title. This is scarcely surprising, havingasl to the then
understanding of the law, that such title had notised annexation of
Australia to the Crown. Nor did the legislation eegsly provide for the
curtailment or limitation of Aboriginal rights, @ny manner of dealing with
the land from which could be inferred the purpokabmlishing Aboriginal
native title. Again, this is unsurprising, in ligbt the understanding of
Aboriginal legal rights at the time, the provisiandimited legislation about
particular aspects of Aboriginal policy and thertipgevailing policy of
ignoring Aboriginals, leaving them as far as pdssimtouched by Australian
law in the expectation, and hope, that they woeicbimne "civilised",
assimilated or otherwise disappear as a "pro&s8].

It now falls to legislatures and courts to work thé consequences of the
failure of this earlier social and legal strateggere is an inescapable element
of artificiality, in looking back over Australiagdal history, which developed
upon a particular hypothesis about Aboriginal leggits, and endeavouring
to reinterpret that history with the knowledge affied byMabo [No 2] But it
is important to understand that the decisioMabo [No 2]was not a
legislative but a judicial act. It did not decldhat thenceforth native title
would be recognised. It held that native title badays existef$59]. It had
survived the advent of the sovereignty of the CrawAustralia. It was
recognised by the common law. It would be enfonaeléss clearly
extinguished. Thus the search must now be condtetild indications of
extinguishment. It is a search conducted at a desatdge because it relies
upon legal materials written in a completely diffier legal environment of
contrary understandings and beliefs. One of thadets of the
AustralianConstitution Alfred Deakin, stated that the judicial method
enabled "the past to join the future, without undolision and strife in the
present[660]. In this case the present must revisit the pagtdduce a result,
wholly unexpected at the time, which will not causelue collision and strife
in future.



The pastoral leases in this case

The Holroyd River Holding covers an area of 2,830esq kilometres. The
Mitchellton Holding, expressed in the old measunetsigis said to cover an
area of 535 square miles (approximately 1385 sckiemmetres).

The first Mitchellton lease was issued underlthed Act1910 (Q) ("the 1910
Act") on 1 April 1915. However, it was forfeitedrfoon-payment of rent in
1918. The second Mitchellton lease was also issnddr that Act in 1919. It
was surrendered in 1921. Possession was never bigkbie lessee under
either of these two leases. Since 12 January 1B82and, formerly the
subject of the Mitchellton leases, has been reddethe benefit of
Aboriginals, held for and on their behalf. The HglidRiver Holding lease
was originally issued under the 1910 Act in 194Bafllease was surrendered
in 1973. A new lease was issued on 27 March 19dg&mutheLand Act1962
(Q) ("the 1962 Act"). The lease was issued to tmeespersons for a term of
30 years with a commencing date of 1 January 1974.

The lease documents for the Holroyd River Holdirgjiastructive. They

show that there was no irrigation on the propdttyas served by natural
waters only. It was said not to be fit for fattemirattie. It was purely suitable
for breeding cattle. Its carrying capacity in fe@rasons was approximately 1
beast to 60 hectares. This could be increasednmynig and the supply of
additional waters but the cost of doing that wasnemvn and the lessees were
recorded as displaying no intention of doing sce Tattle carried on the
holding were running under open range conditiong. [Eesees disclosed that
there were no improvements whatsoever on the pyogaranswer to a
guestion concerning the nature and estimated ¢@styoimprovements
proposed to be made they stated "Nil at preserst'toAand "cultivable or
suitable for the introduction of pasture”, the éessstated that there was "Nil".
There was no accommodation or amenities for emp#ogadhe property at
the time of the first return.

When the new lease was issued under the 1962 A&78, certain conditions
were imposed. Within five years of the commencenoétite new lease the
lessees were obliged to construct a manager'ssresdvith quarters for five
men and a shed for machinery. They were also td lamilairstrip and to erect
90 miles of internal fencing with some yards, aag some dams. From a
report in 1984 from the relevant government offia#io inspected the
property, it is clear that there had been littlarge. The number of stock
depastured upon the land was estimated at 1,0@D ke property had been
partly destocked to restrain an outbreak of tudestst Its carrying capacity
at the time of the inspection was reduced to 1thiedsb hectares. The
holding was characterised as "Not permanently adedlpAs to employees, it
was stated that "No one employed at the time gfaoson though usually



about 12 stockmen are mustering the block in thesdason”. None of the
buildings required by the above conditions had dmeit, although an airstrip
had been constructed. No seed production aread@tdstablished nor was
any planned. No boundary fencing had been erecteédhe lessee did not
intend to erect any.

By 1988, a similar inspection report disclosed thatonly cattle on the land
were feral cattle. There were no branded cattlecabydabout 100 unbranded.
The only occupants of the land, so far as the lessseconcerned, were two
sleeper cutter gangs of six men and the contrasterers in the dry season. A
machinery shed had been built. But no residentialtgrs for employees had
been constructed. Timber cutters, using their ownayphad erected a toilet
and shower system. They were recorded as intendibgild a house on the
holding for their own use. The introduction of leelpter mustering had, in the
opinion of the inspector, reduced the necessitgdst on permanent
mustering yards. The openness of the country agtbtbe cattle little means
of escape or hiding.

The picture painted of the two pastoral leasehadg@nties in question in the
present case is, therefore, somewhat bleak. Eatiewf, in remote parts of
Northern Queensland, offered to the lessee rudemngiaind apparently
unpromising conditions for depasturing cattle aodducting associated
activities. So unpromising was the first Mitchetitiease that it endured for
only three years and was forfeited for non-payneémént. The second lease
lasted for an even shorter period before it wasesalered. On 14 January
1922, by Order in Council of two days earlier, Migchellton Holding was
reserved for the use of Aboriginal inhabitants ae@nsland. According to the
evidence, neither of the Mitchellton lessees edter® possession. The
Thayorre assert that they never left their ancekstrals. Members of the
Thayorre continued living on the land in their ttamhial way. They would
have had no reason (there having been no entry)tevae aware of the grant
of any pastoral lease over the land. Soon aftestinender of the lease in
October 1921, a reserve was created for them. Ghadrit is now established
that their native title survived the annexatioratbfAustralian land to the
Crown, it would require a very strong legal doatrio deprive them of their
native title. Especially because, so far as theyewencerned, nothing of
relevance had occurred to their land, save foit {@as put in argument) "the
signing of documents by people in Brisbane".

The position of the Holroyd River Holding is notesctreme a case. But from
the conditions which are described in the pasteele documents and from
the successive inspectors' reports, it seems anable inference that
traditional Aboriginal life would have been litithsturbed by the grant of the
pastoral lease in that instance. The number of psrantering the land was
small and mostly seasonal. The physical improvemeats virtually non-



existent. In such a large remote terrain, for nabshe year, th@@ Wik =
could go about their lives with virtually no coatavith the lessee or the tiny
number of stockmen, wood gatherers and occasinspéctors who entered
their domain or, more recently, in the case ofdoglier pilots engaged in
mustering, who flew over it.

To the contesting respondents, these facts wetevienat. They were not
necessarily typical of all pastoral leases in Qskamd, still less elsewhere in
Australia. The issue to be resolved was one of légalry. It was the
resolution of a conflict of legal titles which wasbe decided on legal
principles determining legal rights: not factualdmnce regarding land use. |
have nevertheless described the evidence as tséhef the land in the
pastoral leases in this case because the emesgitgjilfustrate vividly the
kind of practical physical conditions for which pasl leases were created by
the Queensland Parliament. Those facts also deratasitie very limited
occupation of the land which was expected and degbas normal under
pastoral leases. They show how Aboriginal law aadition could readily
survive in such an environment because of the Maited contact which was
inherent in these pastoral leases, between Abaitgand those connected
with the lessee. The understanding of these fafps e provide the context
against which the application of legal theory masstested in this case. It also
helps to illustrate, and describe, the nature efahstoral leases which the
successive enactments on pastoral leases weradesmpermit. They are a
far cry from the situation in settled and occupaeeas of Australia where the
extinguishment of native title has a practical ardessary quality sustaining
a legal determination of extinguishment by refeestacthe legal
characteristics of common law or residential leaBepastoral leases of the
kind described in the evidence in this case, thllerclusive possession™ or
"exclusive occupation" has an unreal quality. Iyrba what the law imputes
to the lease at common law. But it would requirey\aear law to drive me to
such an apparently unrealistic conclusion. The comtaw tends to abhor
unreality, even when it is presented as legal doetr

Mere exercise of sovereignty doctrine rejected

| now return to the three theories which were sstggkas potentially
providing the solution to a conflict between thargrof an estate or interest in
land under Australian law and native title as adlearon the Crown's ultimate
or radical title.

The first theory was one which postulates the ex¢réayility and
vulnerability of native title. Under this theorypyaaction, now necessarily by
legislation, whereby the Crown's radical title xpanded into an exercise of
dominium in respect of the land, necessarily expats/e title. This is so,



whatever the estate or interest granted. It doedemmend upon the precise
legal features of that estate or interest.

This theory rests upon the political notion thathia one nation there cannot
be two sovereigns. Specifically, there cannot b gaurces of title to land.
All land is held of the Crown, otherwise the Crosvalaim to sovereignty is
put in doubt. Even native title is, upon this vidwe|d of the Crown, to the
extent that the common law recognises and enfat.cEsus where, in effect
by legislation, the Crown grants any estate oradein land (however limited
in rights and time), by the very act of doing sbas exercised its sovereignty
in a way that is inconsistent with the common lawtognition of native title,
derived from a different source, in respect ofgame land. A legal
metamorphosis takes place the instant that themmanat or radical title is
changed to a dealing in the land. When that odtie€rown's undoubted
sovereignty has been exerted in a way that doegeratit the survival of a
legal right originating outside the ordinary leggstem. To the complaint that
it would be extraordinary that the rights of Abamigl peoples in Northern
Queensland, possibly enjoyed for millennia, cowddektinguished by the
actions of officials in Brisbane of which they wea@mpletely unaware, the
answer is given: that is the way that sovereigngrewf a modern state are
exercised. Radical title is not a real title fooperty purposes. It is more in
the nature of a political notion and in that sea$egal fictiori661]. But
property rights of any kind are not fictional. Th&yncern the interests of
individuals. Where they involve estates or intey@stiand, their recognition
and protection by the legal system is importarith&osocial and economic
stability and peace which it is the function of #overeign to protect and
enforce. Thus, where radical title expands thraihghexertion of sovereignty,
to the extent of granting a legal estate or intareland, that fact alone is
sufficient to expel forever native title in suciméh Thereafter, such title as
exists must be derived from any further exercisthefpowers of the new
sovereign which has asserted its rights of sovetgigver the land. On this
theory, the grant of a pastoral lease in respeahgfland, being an exercise of
the sovereign's powers in relation to that landessarily extinguishes rights
deriving from a competing legal system unless, ipbsghose other rights
were expressly reserved or exempted and that isuggfested here.

This theory was supported in argument by what wiastede the logic of the
explanation irMabo [No 2]of the way in which, upon the grant of a lease, the
"Crown's title is ... expanded from the mere raditie and, on expiry of the
term, becomes a plenum domini662]. However, it is not consistent with
the analysis of the reasoning of any of the Jusiic®abo [No 2]; nor with

the Court's holding in that case. Nor is it comsistvith earlier analyses of the
Privy Counci[663].



In the critical passage in the reasoning of BrenharMabo [No 2]664], his
Honour implies that it is not the grant of the ksass such, which has the
effect of expanding the Crown's title "from the meadical title" to a "plenum
dominium" but the acquisition of the reversion extpat on the expiry of the
leasehold term. This required legal analysis ofcthresequences of the
exercise of sovereign rights in respect of eachirdgan the land. So much is
implied by the passage which followed, discussirgydase where the Crown
grants land in trust or reserves or dedicates fandublic purposes. This
would also be an exercise by the Crown of its 6gi# sovereign. But clearly
it was not regarded by Brennan J as sufficienth@uit more) to extinguish
native title. That title remained a burden on thev@r's radical title despite
such exercise of sovereignty.

The first theory is not compatible with the authpof the Court irMabo [No
2]. The decision of the Court in that case introducedw and radical notion.
It disturbed the previous attempts of the Australegal system to explain all
estates and interests in land in this country bgreace to the English legal
doctrine of tenure derived ultimately from the seign as Paramount Lord of
the colonies as he or she had been in Englandth&eConqueft65]. Now a
different source of title must be accommodatednayrecognition of the
continuance of native title as a burden on the @fewadical title. Something
more is needed to remove that burden, and to exshdhe native title, than a
mere exercise by the Crown of rights of dominiunnaspect of the land.
Native title might be subject to extinguishmentwéwer, it is not as fragile as
the first theory propounded.

Factual inconsistency doctrine rejected

It is convenient to deal next with the third theariz that in order to see
whether native title, as recognisedMiabo [No 2],had been extinguished by
a grant of an estate or interest in land said tmbensistent, it is necessary to
examine the facts relating to the exercise of ggimder such estate or
interest. | took this theory to be inherent in sidmissions for the Thayorre.
Some support for the proposition was derived frassages in the judgments
of the Court inMabo [No 2].For example, Brennan J, discussing the nature
and incidents of native title sg&b6]:

"Native title has its origin in and is given itsntent by the traditional laws
acknowledged by and the traditional customs obsiEoyehe indigenous
inhabitants of a territory. The nature and incidasftnative title must be
ascertained as a matter of fact by reference teettaws and customs. The
ascertainment may present a problem of considediffileulty ... It is a
problem that did not arise in the case of a setitddny so long as the fictions
were maintained that customary rights could natdgenciled 'with the
institutions or the legal ideas of civilised sogi67], that there was no law



before the arrival of the British colonists in dtleel colony and that there was
no sovereign law-maker in the territory of a sefttelony before sovereignty
was acquired by the Crown. These fictions deniedotbssibility of a native
title recognised by our laws. But once it is ackiemged that an inhabited
territory which became a settled colony was no nadlegal desert than it was
‘desert uninhabited' in fact, it is necessary tedain by evidence the nature
and incidents of native title."

By parity of reasoning, it was argued, the suryiparsistence and revival of
native title under the Australian legal systemwithistanding a superimposed
title from the Crown, was in every case a quesbibiact. The Crown (acting
under legislation) might have the power to extisguiative title. Whether it
had done so in the particular case would depertdypan theoretical
possibilities discovered by an examination of taure of legal instruments,
but by evidence concerning the possible reconighabr inconsistency of the
two legal regimes and the concurrent enjoymenigbits deriving from them,
as a matter of fact. It was the essence of the Thalggrimary submission
that native title was title outside the common lawits nature, it had nothing
whatever to do with the feudal system of tenurexaBise it had its own
sources and integrity, it could not be destroyea Ibygal theory outside its
own regim¢g668]. It could expire by factual circumstances: dispssson,
acquisition, surrender or abandonment. But evem ithaight later revive.
The Australian legal system might determine whethied, if so when, it
would grant recognition and enforcement to natitke. But the title itself,
being derived from an entirely different legal smyrwould continue to exist
whatever the Australian legal system said, untilas acquired from, or
surrendered or abandoned by, the indigenous péugreselves.

It was suggested that this theory would apply dgdalnative title in respect
of land granted in fee simple as to land demisetbage, including a pastoral
lease. Dicta iltMabo [No 2]suggest that the grant by the Crown of title in fee
simple necessarily extinguishes native [it&9]. That conclusion is
compatible with earlier Privy Council decisions &iping how native title
could be lost "[b]y the will of the Crown and inegxise of its right§670].

The Thayorre did not resile from their argument. Wbg in a particular case,
native title would be recognised by the common\eag, for the Thayorre, a
guestion of fact to be answered by examining thieeati state of the native
title in order to see whether it could be recomtirth the exercise of the
competing title granted under Australian law. KEauld not, the latter would
prevail, simply because of the ascendancy and pofitbe Australian legal
system. The native title would continue to existvduld simply not be
enforceable in an Australian court.

Whilst this submission has certain attractionss gupported neither by legal
authority applicable to this country nor by legahpiple or policy. It may be



conceded that some of the passages in the reasafiiepoo [No 2]can be
read to suggest that, in a particular case, whatreentitle is claimed and
extinguishment is asserted, the task is to finddbtual, as distinct from the
legal, content of a supervening title from the Gnowhe contemplation that
native title could survive the expansion of thevimts radical title into a grant
of land on trust or for reserjé31] or is lost only when a school, a
courthouse or a public building is erected on dand672], may be
interpreted as suggesting that the search in ezsshis for evidence about the
factual use of the land. However, this is not #gal principle which |
takeMabo [No 2]to establish. What is in issuetide in respect of land. It is
therefore a question about the existence or otserafi rights of a legal
character in respect of the land. As such, it tssnguestion about the
intention or actions of the Aboriginal parties, angre than of the Crown or
governmental officials. The question is not wheihdigenous people hawe
factbeen expelled from traditional lands but whethesse making claim to
such lands have thHegal rightto exclude them. The parties have come to the
Court for the elucidation of their legal rightseld the passagesMabo [No
2] as saying no more than that facts will generallyeh@ be explored in
order to decide whether claims to native and diliercan be

establishefb73]. The proof of native title by detailed evidencaésessary
because such title, unlike Australian title frora tbrown and other title under
Australian law, is not inscribed in official recatd

The theory accepted by this CourtMiabo [No 2]was not that the native title
of indigenous Australians was enforceable of it @ewer or by legal
techniques akin to the recognition of foreign léwvas that such title was
enforceable in Australian courts because the comawmn Australia said

sd674].

To suggest that the actual conduct of a pastorahster a pastoral lease,
could alter the rights which the pastoralist arfteod enjoyed under the lease,
would be tantamount to conferring on the pastdralisnd of unenacted
delegated power to alter rights granted undet#ral Acts This cannot be. It
would introduce a dangerous uncertainty in thetlentents to land of all
people in Australia to adopt such a principle. Téash must therefore be one
which is first directed at the legal rights whiale @onferred on a landholder
by the Australian legal system. This is becausd ktgmand its incidents
should be ascertainable before the rights confaredctually exercised and
indeed whether they are exercised or not. In sasesthe grant of such legal
rights will have the inevitable consequence of editlg any competing legal
rights, such as to native title. But in other casdtbough the native title may
be impaired, it may not be extinguished. The anssvar be found in the
character of the legal rights, not in the manndheir exercisg75].

Arguments for extinquishment of native title




| therefore return to the second theory about gtieguishment and
impairment of native title rights, which is the athat | takeMabo [No 2]to
have established and which | would apply in thisec&he question is
whether the legal character of the pastoral lemstt® present case,
discernible from their terms and the rights affardeder them, had the
necessary legal effect of extinguishing the natiile claimed by the¢®
Wik = and Thayorre.

Several strong arguments were marshalled to supgbnguishment:

1. As a matter of authority, the opponents to taats of theé®@ Wik = and

the Thayorre relied heavily on the passage in thsames of Brennan J

in Mabo [No 2]already citef576]. Even if this were not part of the holding in
the case, binding until reversed or qualifiedeftnesented the only
consideration by this Court of the effect of thargrof a lease on native
title[677]. In the application and development of this botllaw, it is highly
desirable that consistency and predictability stidne maintained. Moreover,
it is undesirable that the basic tenets of Australand law should be
disturbed, more than is absolutely necessary, &p#tated recognition of
native title.

2. It was argued that the absence of express mimodif native title by
theLand Actsunder which the pastoral leases in question weraetegd was
not important for several reasons:

(a) Both thd_and Actsan question and the instruments granting the ealev
interests are expressed in terms of a "lease"agelés a legal interest well
known to the common law. Where a word such as élegsused in the Acts
of Parliament, it should be presumed that it waspilwrpose of the legislators
to use the word in its ordinary meaning. That megmcludes the concept
that it is the intention of the parties that thargee will be entitled to
exclusive possession of the property, the subjeitteolease. Where it is
otherwise, what is granted is a licence and netaf78]. Conceding that
the word "lease" is sometimes used where "liceixeieanitc79], it should
nonetheless be assumed, in the technical areasfdav, the subject of
successive and detailed enactments of the QuedrBaEthament, that the
drafters knew what a "lease" was in law and intdrtdause the word in the
technically accurate serj680]. Any doubts or confusion which they may
have had at an earlier historical time would haeerbremoved by decisions
of the Queensland Supreme Court before the 19109621 and Actswere
enacted and before the grant of any of the padeaaés in issue h¢é81]. It
is of the essence of a "lease" in the ordinary rimgaof that term, that it must
be for an estate or term less than the lessomh® iproperty. Otherwise, an
instrument which passes the entire interest ofjthator is a conveyance or
assignment and not a lease. It was this attribuéel@ase which was critical to



the respondent's argument resting on the reveesipactar[682]. According
to this notion, it was inherent in th@nd Actgalthough not expressed in
them) that, in order that it might grant a leasthtlessee, the fundamental
legal character of the Crown's interest in theetidpnd must have changed.
Its title had "expanded from the mere radical tithel, on the expiry of the
term, becomes a plenum domini683]. Such a metamorphosis was implicit
in, and necessary to, the Crown's capacity to faugdant of a leasehold
interest, including a pastoral leasehold undeuttatNot only was this an
essential postulate to sustain the grant of a legfal called a "lease”. It was
equally necessary to explain the Crown's interettewhere reflected in
theLand Actsto protect the land and to receive the reversioaxqiry,
forfeiture or surrender of the le4884]. The successivieand Actspy
expanding the Crown's dominium in order to sustiangrant of interests
called "leases" had necessarily moved from the¢&gostulate” of a radical
title to the holding of an interest in the partemuparcel of land which was
sufficient to expel any residual native title.

(b) Alternatively, or additionally, the lessee'si@ment to exclusive
possession which was itself sufficient to extinguisttive title in the land was
supported by both general and specific refererésetinstruments creating
the pastoral leases and ttend Actsunder which they were issued. The
instrument of lease under the 1910 Act is titledd%e= of Pastoral Holding
...". The recital refers to the entitlement of tessee to "a Lease" for a
specified "term" and at a yearly payment calleat'teThe operative words of
the instrument are expressed in the name of thersign to "Demise and
Lease [the specified lands] unto the said [lesse@]its] lawful assigns".

This is the normal language of a lease. The prowsimer thd. 962 Act

were almost identical. They tend to reinforce thggastion that the interest
being granted was intended to be an ordinary leddeéhterest, although for a
specific objective, namely "for pastoral purposely'd To the language of the
instrument must be added the language of the selfitThus s 6 of the 1910
Act provides for the Governor in Council, in thewmeof the sovereign to
"grant in fee-simple, or demise for a term of yearsy Crown land within
Queensland”. Section 6(2) should be noted. It plexsi

"The grant or lease shall be made subject to swsghrvations and conditions
as are authorised or prescribed by this Act orahgr Act, and shall be made
in the prescribed form, and being so made shalblid and effectual to
convey to and vest in the person therein namethtitetherein described for
the estate or interest therein stated.”

(c) Far from being an indication that the inteigsinted by a pastoral lease
under thd_and Actswas of a different character from a lease at comiaon
the several exceptions envisaged bylthed Actswvere called in aid to

reinforce the argument that thand Actswere thereby contemplating that,



with the "lease", came the ordinary common lawtlemtient to exclusive
possession from which derogations had to be spettfiauthorisefb85].

In these different ways, the arguments of extinguisnt were advanced. At
the highest level of abstraction, by the assexigoienum dominium
converting the Crown's radical title to a reverséxpectant incompatible with
the survival of native title. At a lower level dbstraction, by the language of
theLand Actsand the relevant pastoral leases, affording laghts of
exclusive possession to the entirety of the laferred to in the leases. At the
lowest level of abstraction, by reference to thitkd provisions of theand
Acts, it was argued that the rights conferred by theqrakteases were
incompatible with the continuance of native titkich title was therefore
extinguishef686].

Significance of non-entry

It will be remembered that unlike the Holroyd Rivéolding, the successive
lessees of the Mitchellton Holding never went iptssession. This fact,
which was undisputed, led to a submission for thaybrre which is
particular to their case and does not affect tise ¢ar the’@ Wik =. For the
Thayorre, it was put that, until a lessee goespotsession, it does not have
an estate in possession but a meteresse terminilTherefore, it was
submitted, the estates of the Mitchellton Holdiegskees vested in interest but
never in possession. As a consequence, assuminigaigoto the Thayorre's
primary submission) the principles of tenure weteaated to the pastoral
leases executed in respect of the Mitchellton Hgdthe Crown never
acquired a reversion expectant which was the paistéibr the expansion of
the Crown's radical title to the plenum dominiuratttvas said to extinguish
the residual native title in the land.

To support this argument, the Thayorre relied ontwias advanced as a
basic principle of the common law of leases, asesged irCoke Upon
Littleton[687]:

"For before entry the lessee hath imiéresse terminian interest of a terme,
and no possession, and therefore a release whichshy way of enlarging
of an estate cannot worke without a possessiomdfmre possession there is
no reversion ..."

This rule was referred to, without disapprovaMann, Crossman & Paulin
Ltd v The Registrar of the Land Regi§d88]. It has now been abolished by
statute in Queensland, but such abolition did wotiountil 197%89].

Attractive though it might be to find a rule of tbemmon law of leases that
would forestall the legal operation of the grantha pastoral leases over the



Mitchellton lands, considering that they were neag&en up and no entry was
ever made under them, | do not believe that ttygraent can prevail in the
face of the operation of s 6(2) of the 1910 Actvdts under that Act that both
of the Mitchellton leases were granted. By thatsedtion (set out in its
entirety above) the lease itself is, by force @ft&te, declared:

"... valid and effectual to convey to and vestha person therein named the
land therein described for the estate or intetestin stated."

Any residual common law principle which required/pical entry to give rise
to the effectiveness of a lease and the reversipaatant, is swept aside in
the case of a pastoral lease granted under theA&1y the provisions of

the legislation. Under the 1910 Act, executionhwf kease, alone, is sufficient.
Drummond J was right to so determine. The submdsipthe Thayorre, that
S 6(2) of the 1910 Act was merely providing for taeg of form, must be
rejected.

Native title was not necessarily extinquished

This conclusion takes me, therefore, to the baggraent, advanced for

the¥@ Wik = and the Thayorre, to sustain the suggested sliofivheir

native title notwithstanding the pastoral leasestd in this case. Their
argument was simple and correct. Pastoral leasegsige to statutory
interests in land which are sui geneBging creatures of Australian statutes,
their character and incidents must be derived filoerstatute. Neither of the
Acts in question here expressly extinguishes nditiee To do so very clear
statutory language would, by conventional theogyrdquired. When the Acts
are examined, clear language of extinguishmeninplg missing. On the
contrary, there are several indications which supipe contention of théa

Wik = and the Thayorre that the interest in land whiels granted to the
pastoralist was a limited one: for "grazing purmogely”, as the leases stated.
Such an interest could, in law, be exercised afuyed to the full without
necessarily extinguishing native title interestse Etent to which the two
interests could operate together is a matter fidhén evidence and legal
analysis. Only if there is inconsistency betweenlégal interests of the lessee
(as defined by the instrument of lease and thalpn under which it was
granted) and the native title (as established lgeexe), will such native title,
to the extent of the inconsistency, be extinguished

The foregoing conclusions are supported by theviotig considerations:

1. Australia's peculiar colonial needs and envirental opportunities called
forth legislation on land use which was increasimgrticular and special to
this country. The prerogative power of the soveréigdispose of waste lands
of the Crown in New South Wales (then including pihesent Queensland)



was removed by th8ale of Waste Lands At842 (Imp)690]. Thereafter, the
grants of interest in land were made under legislaeventually enacted
exclusively by local legislators. The Queenslargisiation on pastoral leases,
commencing with th€astoral Leases AdiB69 (Q) was, as | have noted,
multifarious, detailed and peculiarly local. Whes@a England, most of the
instruments by which land was first granted hachdest (resulting in a
reliance on fictions, the general rules of the camnaw and evidence of
practice), in Australia, and specifically in Quelansl, it is virtually always
possible to trace the grant to an instrument aridedegislation by which the
instrument was authorisg®1]. Dr Fry commented:

"The Crown tenures of mediaeval England were ascdiffto classify, and
the incidents of such tenures were as multitudirsmubmultifarious, as are
the Crown tenures and tenurial incidents of moderstralian land law,
especially in Queensland and New South Wales. Tanadidents in
mediaeval England were, however, peculiarly appabgto the feudal period,
and those in modern Australia are of a differentirea'[692]

It is a mistake to import into the peculiar Augtalstatutory creation, the
pastoral lease, all of the features of leases idiginpasehold tenures dating
back to medieval times. Unless such importatiamersessary, either for
reasons of the language or imputed purpose oftétets, it is much more
appropriate to give content to the statutory pastease by reference to the
statute, unencumbered. Doing so represents a mihedox approach to the
construction of an Australian statute, made foupag and in some ways
unique, local land conditions. Tenure is alreadysdme extent, a fiction in
England. It is a fiction increasingly questiof&@B]. Why, in such
circumstances, it should be imputed to the QuerddParliament in 1910 and
1962 that it had imported all of the incidentshod English common law of
leases is not immediately plain. Pastoral leasesred huge areas as
extensive as many a county in England and bigger $ome nations. In these
circumstances, it seems distinctly unlikely tharéhcan be attributed to the
Queensland Parliament an implied purpose of grgritegal right of
exclusive possession to the pastoralist (includs@gainst Aboriginals
known to exist on the land and unmolested in tbemtinuing use of it) where
that Parliament held back from expressly so prowgdi

2. TheLand Actgegulate the grant of leases. They do not expressifer on
the Crown the estate necessary to grant a leaséniStoeical reason for this

is clear enough. At the time of the enactmenisast assumed that the Crown
exclusively enjoyed the power to grant leaseholii@her interests simply as
an attribute of its sovereignty. Only now, followiMabo [No 2],has it
become clear that, contrary to the earlier undedstg, with sovereignty
came no more than a radical or paramount titlethisdvas burdened with
native title which the common law would, in somegmstances, uphold. To



invent the notion, not sustained by the actuallagg of the_and Acts that
the power conferred on the Crown to grant a palsteaaehold interest was an
indirect way of conferring on the Crown "ownershgd'the land by means of
the reversion expectant involves a highly artifioiportation of feudal
notions into Australian legislation. It would regaimuch plainer statutory
provisions to convince me that this was what theépgland Parliament did
in 1910 and 1962 when thend Actswere enacted. That legislation is silent
on the point precisely because the notion thaletislators (and drafters)
were obliged to confer such a power on the Crownlevbave been
furthermost from their minds. What is thereforegegfed, upon analysis, is
that, by a new legal fiction, such a purpose shbelthvented, retrospectively
attributed to the Queensland Parliament and readheLand Actsn order

to afford the estate out of which the Crown migtarg a pastoral lease. But if
the Crown's power to make such a grant, properyyard, exists simply
because Parliament has said that it does, thaffisient. Importing into
theLand Actsotions of the common law apt for tenurial holdinggler the
Crown in medieval England, and attributing thenthi® Crown itself, piles
fiction upon fiction. As it is not expressed in tlegislation, | would not
introduced it.

3. As to the argument that the very word "leasel' thie other words familiar

to leasehold interests ("demise”, "rent", "assigjasé used in theand Acts|

am quite unconvinced that they are sufficient tpon all of the features of a
common law lease. The case books are full of wasnagginst such a process
of reasoning, both generdl@4] and particularly in the context of the use of
words such as "lease" and "licen&95]. In R v Toohey; Ex parte Meneling
Station Pty Lt§596], this Court was obliged to consider a statutonazmg
licence" as either proprietary or non-proprietaryature. Mason J observed
that the licencg97]:

"has to be characterised in the light of the rei¢gtatutory provisions
without attaching too much significance to simii@s which it may have with
the creation of particular interests by the comiaonowner of land".

The same point has been made many times by thig @odiby other courts
of high authority. Long ago, i®'Keefe v Malong98], the Privy Council, in a
case involving a statutory licence, emphasisedttieatorrect approach for a
court to take was to examine the rights actuallyfewed on the grantee by
the instrument rather than implying from the mese af the word "licence”
or "lease" all of the incidents common to thosereggpions in a private
contract. This is not to say that some featureqafrdinary "lease" may not
be imported into the terms where used in a stafiteexample, the lessee
would be entitled (exceptions and reservationsegadaenforce as against the
Crown an entitlement to be given quiet enjoymehe Tessee would be
entitled to seek relief in equity in certain circstances as under a private



leas¢699]. The lessee would have the statutory right to ievible assistance
of the Crown to expel trespassers who had no dghtle to be upon the
land700]. However, these conclusions fall a long way shbrequiring that
the title conferred by a pastoral lease upon teede to use the land "for
pastoral purposes only" be extended to exclude i§imais using the land in
the traditional way. This is particularly so whéey are on the land, &abo
[No 2] now makes clear, in pursuit of a native title whilkh common law
will recognise and enforce so far as it is not msistent with the pastoralist's
right to use the land "for pastoral purposes onlyie context in which the
legislation on pastoral leases was enacted in Glesghalso makes it highly
unlikely that this was the intention of Parliamehs. the historical materials
demonstrate, it was known that there were subatanimbers of Aboriginals
using the land, comprised in the pastoral leasEsyrding to their traditional
ways. It was not government policy to drive theno ithe sea or to confine
them strictly to reserves. In these circumstantcesnot at all difficult to infer
that when the Queensland Parliament enacted lagrskar pastoral leases, it
had no intention thereby to authorise a lesseggelesuch Aboriginals from
the land. Had there been such a purpose, it ism@iasonable to suggest that
the power of expulsion would have been specifigattyvided. In such huge,
remote and generally unvisited areas as ordineoilgprise pastoral leases, it
may be assumed that Parliament, had it been qoedt@bout the position of
Aboriginals, would have responded as the Northeoteletor of Aboriginals
did at the turn of the century.

4. There are several provisions in ttesnd Actswhich reinforce the foregoing
conclusions. Théand Actl897 (Q) contained, in s 235, a provision for the
removal of trespassers. This provision became commtire Queensland
legislation. By regulations made under that Aag, firm of warrant for the
removal of trespassers read:

“[t]hat our Sovereign Lady the Queen is entitlegppdgsession of the said land;
These are therefore to command you forthwith torante and upon the said
land, and to dispossess and remove the said [B&sis ... and to take
possession of the same on behalf of our said laelDueen."

The equivalent provision in the 1910 Act was s 204he1962 Act it was s
373(1). These sections uniformly provide for theogal of trespassers by the
taking of possession "on behalf of the Crown". Tihisne of a number of
indications in the_and Actsthat, by their terms, exclusive possession did not
repose in the lessee. A residue of actual possesgbt was retained to the
Crown, not a mere reversion expectant. Both thé® il 1962 Acts
contained provisions that pastoral leases shouklibgct to reservations and
conditions authorised or prescribed by the F@&]. Although such
exceptions to the right of peaceful enjoyment efdntire land referred to in
the lease do not throw much light on the legal ati@r of the interest thereby



created, by their number and variety, they do ersigkahe point that the
interest in the land which was granted by a paklease was a peculiar
statutory interest. It is an interest peculiaraiag apt for, the conditions of the
countryside described. It was not one conferringhenlessee a general right
of exclusive possession simply because what wasegtavas called a "lease".

5. Confining the rights granted to the lessee ésdhapt for the circumstances
of a pastoral lease involves no distortion of tieguage of theand Acts On
the contrary, it simply applies to thend Actshe ordinary rule of statutory
construction that the powers conferred by the lative language on a donee
of such powers are, and are only, those statedawssary for the
achievement of the stated obj¢€@2]. In the context of a pastoral lease, the
interests acquired by the lessees to achieve fleetelnf thd_and Actsare not
dissimilar to those which, at common law, were kn@sg profits a
prendré¢/03]. However, because of my view that the rights coateon the
lessee under a pastoral lease in Queensland agersenis and to be
discovered from the legislation creating thosetaghsee no reason to pursue
any analogy to profits a prendre or other propigtigrests developed in other
context§704].

6. There are further reasons of legal principlecwhieinforce this approach to
theLand Actsunder which the pastoral leases here were graftese is a
strong presumption that a statute is not intendezktinguish native

title[705]. The intention to extinguish native title must leac and plain,
either by the express provision of the statuteyomdxessary implicatign06].
General provisions of an Act are not construedkéinguishing native title if
they are susceptible to some other construgt®f. Whether by necessary
implication a statute extinguishes native title @®s upon the language,
character and purpose which the statute was dektgrechieve. This is
species of a general proposition applied by caartise construction of
legislation. It is applied out of deference to gnesumption that Parliament
would not normally take away the rights of indivadsior groups, without
clearly stating such a purp¢$@8]. It may be said that thand Actsunder
which the present pastoral leases were grante@, made by the Queensland
Parliament before the survival of native title waade clear by this Court

in Mabo [No 2].That is true. It is equally true that a court, igigg meaning
to the language of an Act, will ordinarily takeardccount the circumstances
and conditions contemporaneous to its enactimedl However, the

principle protective of the rights of Aboriginalqgae is not new to the
common law. It existed in Australia in colonial #s Often it was explained
in terms of the duty which the Crown owed, in hando native people who
were under the Crown's protectidhO]. Although the legislators in 1910 and
1962 did not know of the existence of native tilleshould be presumed that,
had they known, Parliament would have acted toggtatuch rights against
uncompensated expropriat[@il]. Especially would it have done so in



circumstances where the expropriation assertedaldexged to have occurred
by a legal fiction, viz the grant of a leaseholtkmest but one whose
peculiarities would leave traditional Aborigindklitotally, or largely,
undisturbed. In Canada, the principle has beeroapgrthat courts should
attribute to Parliament the objective of achiewisgired results with as little
disruption as possible of the rights and interektadigenous peoples and
affecting their rights and status no more thareisessary’ 12]. Moreover, the
principles of statutory construction to which | eaeferred are by no means
new principles. There were many cases before atitdime of the
enactment of the early pastoral leases legislatinoh adopted analogous
principleg713]. Existing proprietary rights might be affected rlRment
acting within, and in accordance with, its consititoal powerg/14].

However, to deprive a person of pre-existing pmtary interests, the
legislation enacted by Parliament must clearly@cegher by express
enactmerj715] or by necessary implicatipfiL6]. The problem of interference
with proprietary rights over land (frequently righdaf way) by or under
railway construction legislation was a question ganly before the courts in
the 19th and early 20th centuries. Where Parliamadtnot expressly
abolished proprietary rights, the court typicalbked itself whether "[t]he
continued use of the land ... would render the@serof the powers expressly
conferred on the Constructing Authority impossiplé7]. If such a question
is posed in relation to native title rights and tigints conferred on lessees of
pastoral leases under the succeskarad Actsof Queensland, the answer
must be in the negative. The exercise of the |leddah@rests to their full
extent would involve the use of the land for grgzmurposes. This was of
such a character and limited intensity as to mafa from impossible for the
Aboriginals to continue to utilize the land in actance with their native title,
as they did. In that sense, the nature of theastsrconferred by a pastoral
lease granted under the succeskmed Actswas not, of its legal character,
inconsistent with native title rights. Whether particular cases, and in
particular places, native title rights, in theireogtion, were inconsistent with
the rights enjoyable under the pastoral leasanatter for evidence. Because
the interests under native title will not be uniiprthe ascertainment of such
interests, by evidence, is necessary in orderdggwhether such
inconsistency exists as will extinguish the patacmative title proved. If
inconsistency is demonstrated in the particulae ctee rights under the
pastoral lease will prevail over native tiiié8]. If not, the native title
recognised by our law will survive.

7. Is there any legal principle or legal policy athiwould cast doubt on the
foregoing conclusion and require that such outcbemeeconsidered? | think
not. No new doctrine is adopted which alters thes® set by the decision of
this Court inMabo [No 2].There is no radical departure from the fundamental
principles of Australian law, including Australitamd law719]. It is true that
some remarks iMabo [No 2], not necessary to the actual decision in that



casehave been reconsidered. The suggestion that ine@sssary and
inherent in the special Queensland legislationtergdhe uniquely Australian
property interest of a pastoral lease to imporii@phernalia of English
feudal leasehold notions has been rejected. tisvhat the Queensland
legislature said in its enactments. It is not neassin order to make the
legislation effective. It is unhistorical and adiél in the concept which it
would import into the function of the Crown in Ateia as the paramount
grantor of interests in land. The fundamental mil®labo [No 2]is
unaffected.

When, therefore, the legal interests granted by#storal leases here are
analysed and considered with our present knowldtlfenative title survived
annexation of the Australian lands to the Crowas,rhture of such legal
interests is such that they do not necessarilyguish native title. This
conclusion can more comfortably be reached withadséstance of the
presumption that, without express words or necgssglication, Australian
legislation will not be construed to take away piejary rights, particularly
without compensation. The holders of pastoral leaseeft with precisely
the legal rights which they enjoyed pursuant tol¢ases granted under
theLand Acts'for pastoral purposes only". Those rights will mivto the
extent of any inconsistency with native title. Thudgment is concerned only
with the legal interests of the lessees under tee@sland legislation
examined in this case. It is the peculiarity of gl rights conferred by such
statutory leases, in the factual setting in whigkytwere intended to operate,
which permits the possibility of coexistence of tlgts under the pastoral
lease and native title. Such would not be the vdsre an estate or interest in
fee simple had been granted by the Crown. Suchtarest, being the local
equivalent of full ownership, necessarily expelg esidual native title in
respect of such land. The position of the countidiser leasehold interests in
Queensland, described by Dr F%0] and of the pastoral and other leasehold
interests elsewhere in Australia must remain telbeidated in later cases. It
Is true that this result introduces an elementnaleutainty into land title in
Australia, other than fee-simple. However, thisasmore than the result of
the working out of the rules adoptedhtabo [No 2]

There were many reasons of legal authority, priecgpld policy for adhering
to the understanding of the law which existed piadviabo [No 2]721]. But
no party before this Court sought to reargue thieectness of that

decision So it falls to the Court to determine one of itgital consequences. |
forbear, of my own motion, to reagitate the wisdwinthe step taken by the
Court inMabo [No 2].Once that step was taken, ordinary common law
principles for the protection of a proprietary tigtound to have survived
British settlement, extended to the protectiorhefindigenous peoples of
Australia, in exactly the same way as the law waqutatect other Australians.
Because pastoral leases in Queensland are nosaebgesn law,



incompatible with the survival of native title riggh the latter survived unless
shown, by particular evidence, on the particulatdato be inconsistent and
thus extinguished.

A large number of other submissions were receiwethé Court on the
pastoral leases question. Determination of therthase already extended
reasons, is not necessary. What has been stagefficsent to bring me to my
conclusions and to the orders which | would propms¢his point.

The appeal on this question must be upheld. The asgmen by Drummond
J in the Federal Court to the questions separatedietermination must be
amended accordingly. For the reasons explainedealmvdeclaration or
other relief in this Court is sought or is apprapei With the answers to the
guestions given by the Court in those mattersistiksue, the proceedings
should be returned to the Federal Court for tAakuch trial, evidence will be
required to give content to the survival and regqmients of the native title
alleged by thé® Wik = and the Thayorre which, for the purpose of these
proceedings, it has been assumed that they cae.prov

STATUTORY AGREEMENTS

Adreement with Comalco authorised by statute

Questions 4 and 5 concern only certain claims b%@Wik % propounded

in their further amended statement of claim. Safaquestion 4 is concerned,
the claims are maintained against the State of @&ed ("Queensland’) and
the Commonwealth Aluminium Corporation Pty Limité@€¢malco"). There
was no dispute as to the facts, so far as thenpredry determination of the
guestion of law was concerned. For that purposeeg@siand and Comalco
assumed that tF= Wik = would make out the various defaults alleged
(including breach of the requirements of procedtamhess and breach of
fiduciary duty) whilst strenuously denying that Butefaults had occurred.

In 1957, the Government of Queensland procuregalssage through the
Parliament of Queensland of tB@mmonwealth Aluminium Corporation Pty
Limited Agreement Adi957(Q) ("theComalco Act). The Act was given the
Royal Assent on 12 December 1957. As originallycesd its relevant
provisions were:

"2. The Premier and Chief Secretary is hereby authditis make, for and on
behalf of the State of Queensland, with Commonweaiminium
Corporation Pty Limited ... the Agreement a copyvbich is set out in the
Schedule to this Act ...



3. Upon the making of the Agreement the provisiorsebf shall have the
force of law as though the Agreement were an eredtof this Act.

The Governor in Council shall by Proclamation notifg date of the making
of the Agreement.

4. The Agreement may be varied pursuant to agreebsween the Minister
for the time being administering this Act and thengpany with the approval
of the Governor in Council by Order in Council amaprovision of the
Agreement shall be varied nor the powers and rightse Company under
the Agreement be derogated from except in such arann

Any purported alteration of the Agreement not made approved in such
manner shall be void and of no legal effect whatsoe

Unless and until the Legislative Assembly, pursuarsubsection four of
section five of this Act, disallows by resolutiom @rder in Council approving
a variation of the Agreement made in such manherptovisions of the
Agreement making such variation shall have thedafdaw as though such
lastmentioned Agreement were an enactment of tbis A

5 (1.) Any Proclamation or Order in Council provided in this Act or in the
Agreement may be made by the Governor in Council ..

2) ...

(3.) Every such Proclamation or Order in Councdlshe published in the
Gazette and such publication shall be conclusivéeexce of the matters
contained therein and shall be judicially noticed.

(4.) Every such Proclamation or Order in Councdlkhe laid before the
Legislative Assembly within fourteen days after spablication if
Parliament is sitting for the despatch of businessif not, then within
fourteen days after Parliament next commences §it.so

If the Legislative Assembly passes a resolutionlidisang any such
Proclamation or Order in Council, ... such Proctaomeor Order in Council
shall thereupon cease to have effect, but withoejudice to the validity of
anything done in the meantime."

The agreement authorised by Bemalco Act("the Comalco Agreement")
was executed by the Premier and Chief SecretaQuetnsland in apparent
compliance with s 2 of the Act and purportedly "&md on behalf of the State
[of Queensland]’, and also by Comalco, on 16 De@rib57. On 22 March
1958, the Proclamation notifying the date of thé&img of the Comalco
Agreement was published in tRrieensland Government Gazetike



conditions in the Comalco Agreement being satisfi@malco became
entitled, pursuant to cl 8, to the grant of a "Spld8auxite Mining Lease for
the western bauxite field for an initial term ofjleiy-four (84) years
commencing on the first day of January, 1958". Ramsto cl 11(c) of the
Comalco Agreement, Comalco also became entitled¢apy the area to be
leased and to exercise all the rights and powéesded to be granted under
the lease, pending the issue of the instrumerdasd. The Special Bauxite
Mining Lease (identified as ML 7024) was issued aluf3e 1965. It was in
the form set out in the Third Schedule to the Comalgreement, in
conformity with cl 11(a) of that Agreement. The leags thereafter varied
on a number of occasions in the manner providebtyaer4of the Comalco
Act.

The primary submission of tk& Wik = in their Statement of Claim was that
the enactment of th@omalco Actthe making of the Comalco Agreement and
the granting of the lease did not extinguish natiike in the areas the subject
of Comalco's entitlements under the foregoing miows. However, against
the possibility that this primary submission migdit and that th&Comalco

Act, the Comalco Agreement and the lease referresirigly or in

combination, might be so inconsistent with €3aVik ='s native title rights

as to extinguish them, tH= Wik = sought to advance the claims against
Queensland and Comalco which are the subject aitipued. Those claims
were:

(a) That the Comalco Agreement and the lease wieedid and of no effect,
being made in breach of the requirements of praeddairness to which
the4@ Wik = were entitled (basically notification that theitérests might be
adversely affected by the decision to enter inioGomalco Agreement or
otherwise over-ridden to the advantage of the geivights and interests of
third parties)722].

(b) That the Comalco Agreement and the lease wesdid and of no effect
on the ground that they were negotiated and exédntiereach of trust or
fiduciary duty on the part of Queensland, in whithach Comalco knowingly

participatefi723].

(c) That Comalco was obliged to account to@gVik = for profits made by
Comalco in consequence of the breach of fiduciaty dy Queensland and
that there should be a declaration that Comalcd thel lease as constructive
trustee for thé@ Wik =[724].

(d) That Comalco had been unjustly enriched byb#reefits which it received
from the making of the Comalco Agreement, the goditihe lease and the
operations conducted pursuant thereto, and waslih@bliged to account to
the® Wik = for such benefi{g 25].



(e) That Comalco should be enjoined from continuisgperations pursuant
to the Comalco Agreement and lease because itdv&wful right to conduct
the operations once the Comalco Agreement and#se lwere found
invalid[726].

The<® Wik = did not contend that tHeomalco Actwas invalid. Queensland
and Comalco successfully argued in the FederaltGloat theComalco

Act, the Comalco Agreement it authorised and the ledsehwit envisaged
together, expressly or by necessary implicationjetbthed® Wik = any
remedy for the wrongs alleged, assuming they cprdde them. Théa

Wik = denied that this was the effect of themalco Actor of the Comalco
Agreement and lease made under it.

Decision of the Federal Court

In approaching the operation of tiemalco Act Drummond J had the
benefit of the decision upon that issue of the Eallrt of the Supreme Court
of Queensland iIommonwealth Aluminium Corporation Ltd v Attorney-
Genera]727]. In issue in that litigation was whether an ameedito the rate
of royalties payable under the Comalco Agreemdfectd not by means of
the variation provisions ia 4 of theComalco Actbut by a subsequent
Act[728], was inapplicable to vary tii@malco Act The Court held that,
notwithstanding th€omalco Actthe Queensland Parliament retained full
legislative power to amend ti@malco Actand, by later legislation, to affect
the Comalco Agreement executed under that Aciespanse to the complaint
that the formula irs 4 of theComalco Acthad the effect of elevating executive
action to the status of legislation, and so abingdhe legislative authority of
the Parliament of Queensland, Wanstall SPJ pomiethat the Queensland
Parliament retained its entire legislative poW&28]. His Honour rejected the
attack on the validity of tt@omalco Actand relied upon the reasoning of the
Privy Council inCobb & Co Ltd v Kropfy30].

In this Court the&®@ Wik = shifted their attack. Many of the arguments which
were rejected in the Federal Court were abandofteglthree arguments
which were advanced were:

(a) That the Federal Court had erred in readingCthr@alco Actso widely as
to excuse Queensland and Comalco from any enfdecéability which they
respectively owed to thea Wik =,

(b) That so far as the Comalco Agreement was cordethe most that the
Act did was to "authorise" the Premier to exechiee@omalco Agreement.
This should be read as falling short of imposingrufie Premier the
obligation to execute the Comalco Agreemémermitted him to do so if he
so decided, after satisfying himself that all relevmatters and interests had



been taken into account (including the entittemefthe Wik 5. It
thereby implicitly preserved the obligation to aght® procedural fairness
and to respect tr@ Wik ='s fiduciary rights.

(c) That the lease was separate from the Comalceehgent and did not form
part of it. Hence the lease did not have the fofcgatute even though the
Comalco Agreement was given such status byCth@alco Act

In the Federal Court, Drummond J rejected eachexd submissions. In my
opinion his Honour was right to do so.

Attack on the Agreement: Implications of tBemalco Act

The4® Wik = urged that the proper construction of @emalco Actwas that
it was limited to its basic purpose of removing tieed, under th&lining
Actof Queensland, to follow for the granting of minilegses, what the Privy
Council described as a "chain of necessary steps taken, of satisfaction to
be achieved, of decisions to be made, of discretiofbe exercisef’31]. In
this regard, reference was made to the reasonitigedfull Court in the
earlier litigation concerning theomalco Act[732] There seems little doubt
that had th&€€omalco Actmerely authorised the execution of the Comalco
Agreement, without the additional element provibdgd 3which gave that
agreement statutory force, it would not have saneti the provisions in the
Comalco Agreement which otherwise conflicted with Mining

Acf[733]. There is no doubt that this was one of the purpotése Comalco
Act. The@ Wik = argued that the Act should be given a construatibith
avoided attributing to Parliament any intentiorvédidate what would
otherwise be a wrong done to a third party. Theyrstibd that it would
require clear language to authorise not merel\ptinging into force of the
Comalco Agreement but also doing so in breachefitity of procedural
fairness and of fiduciary duty, as posited. Comm&awith those duties was
assumed by Parliament. Breach was not prospectaghorised or
subsequently ratified or validated by the statutorg contractual
arrangements which followed. T42Wik = acknowledged that a passage in
the judgment of the Privy Council theCorporation of the Director of
Aboriginal and Islanders Advancement v Peink[i@84] was authority
against their proposition. They urged that this €should not follow the
opinion there expressed.

There are a number of answers to these argumenentiadly, the function of
the Court is to give effect to the purpose of thee€hsland Parliament in
adopting the exceptional course found in@wmalco Actin Hoani Te
Heuheu Tukino v Aotea District Maori Land Bogt85], the Privy Council
referred to its earlier decision irabrador Company v The Qudéf6] and
said:



"It is not open to the court to go behind what basn enacted by the
legislature, and to inquire how the enactment cemiee made, whether it
arose out of incorrect information or, indeed, otual deception by someone
on whom reliance was placed by it."

Those remarks were repeated in the House of LorBstish Railways Board
v Pickir{737], where it was further decided that a litigant doubt establish a
claim in equity that the other party, by fraudulgmhisleading the legislature
in successfully promoting a Bill, had inflicted dage on the plaintiff. Th4=
Wik ®'s argument concerning the invalidity of the Cornalgreement, at
least on the basis of their attacks on that Agreenoenflicts with one of the
obvious purposes of adopting the procedure evidemctheComalco

Act. That procedure was designed to confer a statutatysson the Comalco
Agreement. To permit a party to attack the validityhe Comalco Agreement
on the basis of alleged default or improprietyhia steps leading to its
execution would undermine and frustrate the cleapgse of the legislation.
Similarly, once the Comalco Agreement was executexlrights conferred by
it were of the same status as if they had beerecad by legislation. The fact
that other persons (such as “@&Vik =) may thereby have lost rights
previously belonging to them is simply the restilth@ operation of
legislation, the constitutional validity of whick not impugned. Subject to
what follows, theComalco Acthad the purpose and effect of giving
legislative force to the Comalco Agreement. To peth@4a Wik = now to
guestion the validity of the Comalco Agreementasteary to the plainly
intended effect of th€omalco Actlinherent in this conclusion is the further
one that damages and other relief cannot be obtémmelleged breaches of
duty resulting in, or constituted by, the makingted Comalco Actor in
respect of the benefits flowing from the Comalcaéament. This is so
because, once executed as Parliament provide@aimalco Agreement itself
took on the force of legislatipri38]. This was not the usurpation of legislative
power. It was the exercise of it. The suggestedsiigea of the Comalco
Agreement and of its consequences foré@/ik = is not then a matter for
legal739] but only for political redress.

It is not necessary in this case to consider whghibe the consequences
where a procedural requirement of Parliament, @éhefparticular Act, is not
complied wit740]. The@ Wik = raised the case where the authorised
signatory to a statutory contract was substitutedrbimposter. There is no
suggestion of any such default in the Parliamemangedures or the
legislative requirements applicable in this ins&arado not regard the
suggested analogy as a valid one. Parliamentis taken to expect that its
own procedures and its essential legislative canditwould be fulfilled. But
the major purpose of the legislative endorsemetii®fComalco
Agreementadopted in th€omalco Actwas to avoid claims of invalidity of



the Agreement of the kind which téWik =, by the applicable paragraphs
of their statement of claim, wish to ventilate.

Statutory authorisation and its effect

In a fall-back argument, tFa Wik 5 asserted that, upon its true
construction, the provision |2 of theComalco Actwhich "authorised" the
Premier to make the Comalco Agreement did not requim to do so. It
merely permitted that course. The actual powera&erthe Comalco
Agreement had to be found elsewhere either undfereint legislation or
under the residue of the Royal prerogative. Inegituch case, so it was
argued, to move from the authorisation to the ett@cwf the Comalco
Agreement, the Premier would be obliged by lawd®sd in conformity with
the general law requiring compliance with dutiepafcedural fairness owed
to persons affected and fiduciary duties applicéblbe case.

As was pointed out by Jordan CJHr parte Johnson; Re MacMill&1],

the word ""authorise’, according to its natural meg, [ordinarily] signifies
the conferring upon a person of a right to do sbmgtwhich, apart from the
authorisation, he does not possess". But Jordgoi@fed out that the word,
like any other word, takes its meaning from theterhin which it appears. In
that particular case he found that "authorise"tdake read as including

"requiring'{742].

There is not much point in offering, as “®Wik & did, numerous cases
where "authorise" has been held to mean no moretth&anction, approve,
and countenancg43] or "permit'[744]. Just as many cases could be found
where the word included the notion that the "ausisal" course was

required745].

In the present context, the employment of the tmthorised" was
appropriate to the relationship between the Padidrof Queensland and the
Executive Government of the State. The detail andifsggy of the Comalco
Act and the departure which it represents from thearg law governing the
multitude of contracts made for and on behalf ef@rown in a Stafé46] all
suggest that this was an agreement which the QlaeeihBarliament expected
to be made. Once made, pursuant to Parliamentisrayt the Comalco
Agreement, exceptionally, had the force of lawtemigh itself part of the
enactment.

In such a context, the suggestion that the Comfafreement needed a
different and additional foundation (which would'mé& an attack on the
suggested defaults) is not persuasive. For thisaggreement, a particular
regime of legislative authorisation was laid doWnvas sufficient, without



more, to support the making of the Comalco Agredmiarthis case, no other
source of power was required.

The lease was valid

The final challenge by thé@ Wik = to the rights of Comalco involved an
attack on the validity of the lease, ML 7024. Cornatonceded in the Federal
Court that it could not contend that the miningskeéself had statutory

statu§z47].

The4® Wik % argued that the lease, having no special statstatys, did not
preclude the maintenance of the claims set outéramended statement of
claim. They should therefore be entitled to a wiaheir assertion that the
Executive Government, before obeying the legislatm@mand to grant the
lease scheduled to the Comalco Agreement, wasreebjia accord procedural
fairness and to avoid any breach of fiduciary datpersons in the position of
thed Wik 5.

It is a serious step to terminate a party's claimdvance of a trial on the
merits. As | have already said, where the law seutain, or in a state of
development, it is usually preferable to allow them to go to trigdl748]. On
the other hand, if a claim is clearly hopelessim,lit is an unjust vexation of
the defendant to oblige it to defend the claim. Lagg in theMersey Docks
and Harbour Board Trustees v GijB49] it was said:

"If the legislature directs or authorises the dadh@ particular thing, the
doing of it cannot be wrongful;"

As the Comalco Agreement, with the force of an éfdParliament, obliged
Queensland to grant to Comalco the lease ML 7024a¢hion of Queensland
in granting that lease pursuant to the expresstetgtauthority cannot, in my
view, give rise to actions of the kind which “®=Wik = wish to bring. This
conclusion is what the correct construction of@wmnalco Actrequires.
Cases involving other Acts and other factual cirstamceg’50] are not in
point. The question here is the purpose and operafia special public
statute of the Queensland Parliament adoptingdhcplar device of a
statutory agreement, an essential purpose of widashto grant just such a
lease as ML 7024. Within the scheme establishetidgdomalco Act
obligations of the kind which tr& Wik = now wish to litigate were
excluded. This conclusion relieves me of the neembhsider the additional
defensive arguments advanced by Queensland andl€nma

Pechiney and the "Access Agreement"




Question 5 concerns similar questions which angespect of a number of
paragraphs of thé@ Wik 5's amended statement of claim. By those
paragraphs t2 Wik = seek to maintain against Queensland and Aluminium
Pechiney Holdings Pty Limited ("Pechiney"), actiensilar to those

identified in the case of Comalco. In this case,dtatute in question is

the Aurukun Associates Agreement A875 (Q) ("the Aurukun Act"). It gave
like authorisation for the making of the Aurukuns@siates Agreement ("the
Franchise Agreemenf751]. In a like way, that agreement gave rise to the
proclamation of the making of the Franchise Agrestpairsuant to the

Aurukun Act with the grant of Special Bauxite Migihease, number 9.

The Aurukun Act was given the Royal Assent on 12dbawer 1975. As in
the case of th€omalco Actits validity was not in contest in this Court. By
Proclamation dated 27 December 1975, the GoverfQueensland in
Council notified that the date of the executionhaf Franchise Agreement
was 22 December 1975. That was the agreement,akimgniof which was
authorised by s 2 of the Aurukun Agthe Third Schedule to the Franchise
Agreement was the "Access Agreement”. This wagjegement between the
Director of Aboriginal and Islanders AdvancemenQufeensland ("the
Director") and, amongst other parties, Pechiney. Alneikun Actwas in all
material terms similar to theomalco Act Accordingly, for the reasons
already given, the Franchise Agreement is to kadrkas if it were an
enactment of the Queensland Parliament. No objeatiay be taken to the
validity of the Franchise Agreement. Such validitgy not be impugned on
the grounds of breach of fiduciary duty or breatthe rules of procedural
fairness because to do so would be to contradictigmar purpose of the
Queensland Parliament in adopting the exceptiomaise of authorising the
making of the Franchise Agreement and, once mdfiedang it the force of
Statute.

It is clear both from the Aurukun Adself and from the Parliamentary
Debates on the Bill which became the Act, thataswthe culmination of
detailed negotiations between the Queensland Gowarhand the Aurukun
Associateg752]. The "Access Agreement" was part of the backgraand
those negotiations. It was, in fact, the very agreet which was considered in
thePeinkinna Cag@53]. It bears the date 4 December 1975. It thus pested
both the Aurukun Act and the Franchise Agreementhvthat Act

authorised. It is not expressly referred to intibdy of the Aurukun Act.
However, as contemplated in the form of the Frasehigreement as set out
in the Act, it was scheduled to that agreement wheas made.

The submission of th4 Wik = in relation to the Access Agreement was
similar to the submission made with respect td¢hse granted to Comalco:
it did not itself have the force of statute. It®ention was an administrative



act liable to be tested by reference to the ohbgatof procedural fairness
and fiduciary duty.

For reasons similar to those given in dealing st Comalco lease, | am of
the opinion that the scheme of the Aurukun &ctludes prosecution of tiés
Wik ='s claims against Queensland and Pechiney in resptiee Access
Agreement. The Franchise Agreement has statutocg f®ne of its
provision$754Jimposes on the Aurukun companies an obligatiorcéory out
their responsibilities and obligations as definethie [Access Agreement]".
The obligations under the Access Agreement arefthreras effective as if
they were expressly stated in, and part of, theukum Act The clear
intention of the Queensland Parliament was thaAtteess Agreement should
take effect as part of the scheme which was tadethe Franchise
Agreement made with the force of statute. Thisrpritation, which | would
reach independently, is confirmed by the explamatmiven to the
Queensland Parliament in support of the compleengements between the
parties and for which the approval of Parliamens saugHh7Z55]. Placed as it
was as an integral part of the arrangements carriedaw in the Franchise
Agreement, it must be taken that, for the succésgieration of the Franchise
Agreement sanctioned by Parliament, the latter lsagbpny deficiency in the
authority or power of the Director to enter inte thccess Agreement. It
would be destructive of the obvious purposes ofttrikun Actnow to open
to complaint the claims advanced by 4#aVik = in objection to the Access
Agreement.

| therefore consider that Drummond J was rightrtewser question 5, like
question 4, in the negative.

ORDERS

For the foregoing reasons | agree in the answetsetquestions proposed,
and in the orders stated, in the reasons of Todhey

[1] Now repealed: see thand Act1994(Q).

[2] Tried pursuant to O 29 r 2(a) of the Federal CBuiies.
[3] @ Wik = Peoples v Queenslarftio96) 134 ALR 637 at 706-707.

[4] The Parliament of Queensland was empowered to raalssfor
regulating the letting of Crown land in Queenslagd 300f
the ConstitutionAct 1867: see also s 40 of that Act.

[5] pursuant to s 14(4).

[6] s 40(2).
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