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Commercial tattooist brought action challengingisad of Minnesota State Fair Board
of Managers to rent space for commercial tattoaitntdpe fair. Plaintiff sought
injunctive relief and defendants moved for summadgment. The District Court,
MacLaughlin, J., held that: (1) process of tattgasnot sufficiently imbued with
elements of communication to fall within protectiointhe First Amendment, and (2)
prohibition of tattooing at the fair is rationallglated to protection and preservation of
the health, safety and welfare of fair patrons.

Plaintiff's request denied; defendants’ motion g@n



*1249 Laurie Savran and Barbara H. Nevin, Minneapolig)i for plaintiff.

Jonathan Adams, Minneapolis, Minn., and Linda Mal®{of counsel), Minneapolis,
Minn., for amicus curiae Minnesota Civil Libertiegion.

Warren Spannaus, Atty. Gen., and William P. Mailsisd. Asst. Atty. Gen., St. Paul,
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MEMORANDUM AND ORDER
MacLAUGHLIN, District Judge.

This is an action brought by plaintiff David Yurke@r., a commercial tattooist,
pursuant to 42 U.S.C. s 1983,[FN1] which challertgesrefusal of the Minnesota State
Fair Board of Managers to rent plaintiff spacedommercial tattooing at the 1978,
1979 and 1980 state fairs. The plaintiff's soletention is that the decision of the State
Fair's Board of Managers violates his First Amenaimights, as applied to the states
by the Fourteenth Amendment. Basically, plaintdhtends that he is an artist, that
tattoo is an art form, that the process of creatingttoo is protected First Amendment
activity, that the State Fair is a public forum parposes of the First Amendment, and
that the defendants' refusal to rent him spacdeeatair amounts to an unlawful and
unconstitutional prior restraint. The defendanspdte the notion that the process of
tattooing is protected by the First Amendment, arglie alternatively that the interests
of the State in protecting the health of fair pagioas well as the protection of
consumers, justify the exclusion of tattooing frtma fair. Minnesota has not prohibited
the practice of tattooing, and has left the subpécegulation or prohibition of the
practice to local governments.

*1250 This action seeks both injunctive relief insofartlae 1980 state fair is concerned,
and damages for the refusal of defendants to gilamtiff to rent space at the 1978 and
1979 Minnesota State Fair. The plaintiff initiattyoved for a preliminary injunction to
compel defendants to provide space to plaintifftifier 1980 fair, and counsel for all
parties have consented to the Court's treatmethieaiotion as a request for a
permanent injunction. The defendants have moveduommary judgment on the entire
case, and argue that the process of tattooingtigrotected by the First Amendment.
As plaintiff has moved for injunctive relief, thellowing memorandum constitutes the
Court's findings of fact and conclusions of laweguired by Federal Rule of Civil
Procedure 52(a). The parties have entered intipalation of facts, and both plaintiff
and defendants have submitted affidavits on vanoaters. [FN2]

The parties' "Stipulation of Facts," insofar alsatirs on the factual matters in issue
here, reads as follows:

1. Plaintiff, David A. Yurkew, Sr., is a tattooist. Hieactices his profession in a
studio entitled "Tattooing by Yurkew," located d23 Nicollet Avenue South,
Minneapolis, Minnesota, 55408.

2. Plaintiff has been duly licensed as a tattooisthgyCity of Minneapolis for four
years under Minneapolis City Ordinance Chapter 3B&ttooing." Plaintiff has
incurred no violation of Chapter 339.
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On June 12, 1978, Plaintiff applied to the MinnasState Fair to request rental
space to tattoo patrons of the 1978 Minnesota Etate

Plaintiff's request was denied in the summer 018197

On or about February 6, 1979, Plaintiff appliedhi® Minnesota State Fair to
request rental space for the 1979 Fair.

On or about June 20, 1979, the State Fair by Defginthmes Sinclair sent
plaintiff a letter denying plaintiff's request fagntal space for the 1979 season.
Plaintiff appealed the denial of his request td sace at the 1979 Fair. He
based his appeal on the Minnesota State Fair pafiigh states that "any space
rental applicant adversely affected by a decisioih® Space Rental Department
shall have the right to petition the Space Ren&ali®v Committee for review of
such decision.” A hearing was held pursuant tafiyeeal.

On or about July 13, 1979, defendant William Ko@hairman, Space Rental
Review Committee, sent plaintiff a letter denyingiptiff's request for space.
The letter stated that "the Board of Managers ledsrochined that tattooing
should not be permitted on the fairgrounds."

On or about January 4, 1980, plaintiff called thiemMésota State Fair Space
Rental Department requesting an application forl9®0 Minnesota State Fair.
During this conversation plaintiff was informed Bgmes Sinclair that tattooing
would again not be allowed at the Minnesota Staie F

10.0n or about January 4, 1980, defendants (sic) J&metair, sent plaintiff a

letter stating that "the State Fair has a basici@idtrative policy which does not
allow us to contract space for tattooing during $tate Fair. This policy was
recently confirmed by the Space Rental CommitteeuofBoard of Managers in
June of 1979, and we feel it only appropriate tiatdvise you as such and
indicate at this time that we will be unable toenffou the opportunity to apply
for space if you desire to conduct such activiethe 1980 Fair."

11.Some art forms are both sold and exhibited fronttbgpace at the Minnesota

State Fair.

12. Tattooing requires sterile instruments and surrouggito minimize thé 1251

dangers of infection and transmission of disease.

13. Tattoos cannot be removed by means other thargecaliprocedure. Not all

tattoos can be removed by this procedure.

The legislature has delegated certain powers in@dion with the State Fair to the
Minnesota Agricultural Society, a state agency oespble for the operations of the fair.
In Minn.Stat. s 37.16, the Minnesota Agriculturaktty is authorized to:

make all bylaws, ordinances, and rules, not in&test with law, which
it may deem necessary or proper for the governiethie fairgrounds
and all fairs to be held thereon, and for the mtode, health, safety, and
comfort of the public thereon; the same to be faatffrom the time of
filing with the secretary of the society. The vioda of a bylaw, rule, or
ordinance promulgated by the society is a misdeorean

Minn.Stat. s 37.17, subd. 1, provides that theetgci

may license and regulate all shows, exhibitiongop@ances, and
privileges on the fairgrounds, and revoke any sieseimses, and prohibit,
remove, and summarily stop all exhibitions, perfantes, or privileges



which it may deem offensive to good morals or whach contrary to
law.

The two most pertinent rules and regulations of\Mienesota Agricultural Society,
which govern the Board of Managers of the State, pabvide as follows:

RULE 11.32 The Management reserves the right ty deneptance of
or prohibit the showing of any exhibit, animal, cession or show that
may be falsely entered or represented; or to deogance of or
prohibit the showing of an exhibit, animal, condesr show, or to
remove any sign, banner, display material or atkiag matter if such
exhibit and/or display is contrary to law, or viive of the Society's
valid interest in providing for the health, safetyd/or protection of the
fairgoing public. Further, the Management resethiesight to cancel
any contract upon receipt of notice from any faildng membership in
the International Association of Fairs and Exposisi and/or the Western
Fairs Association, that the exhibitor or concesaignhas been
suspended, expelled from or otherwise penalizeditdation of contract
terms or rules of said member. (1-27-71)

RULE 11.33 The Society recognizes that the Staitei$-a proper forum
for the free exchange of ideas necessary to ssbeiety, yet reserves the
right to regulate and license all concessions athibé@ions on the
fairgrounds with regard to time, manner and placgursuance of its
valid interest in maintaining peace and order anithé protection of the
general public. (1- 27-71)

The policy adopted by the State Fair Board of Mansgvhich prohibits tattooing was
apparently developed in response to plaintiff'sal@@plication to rent space at the fair.
This same policy was invoked by defendants to géaipntiff rental space at the 1980
fair. In a letter written by V. James Sinclair, ipltéf was informed of the rejection of
his request to rent exhibitor's space at the &aid£80. In that letter, Sinclair noted that
it would be permissible, although available spaas iwninimal,” for plaintiff to exhibit
"the services (plaintiff is) able to provide," as¢ as he did not engage in the process of
tattooing. The "services" referred to in the Sidktter which the defendants would
allow plaintiff to exhibit at the fair apparentlglate to a display of tattoo images
through photographs, illustrations or actual resms. In an affidavit, the plaintiff has
indicated that this latter proposal was unaccegptabl

The Minnesota State Fair is an annual event wlakbg place in Falcon Heights,
Minnesota during the late summer. Over one milpeople attended the 1978 state fair
and the attendance for the 1979 state fair amouotéd05,669. At the 1979 fair, there
were approximately 1,100 concessionaires and axingbiFor thelast two years, there
were more applicants for exhibitor space at thetfain there was1252 actual physical
rental space available. The number of new applsckmtthe 1978 fair amounted to 584,
while for 1979, the number of new applicants talal®0. A variety of different
exhibitions are rented space for each fair, anub&esd in the stipulation of facts, art
forms are both sold and exhibited at the fairs lamclear how the Board of Managers or
its various committees approve the more routindiegampns for exhibitor space at the
fair. In any event, it is not disputed that pldindurkew's requests for space for the



1979 and 1980 fairs were timely, and presumabhywdeld have obtained exhibitor
space at the fair for both 1979 and 1980 weretifarathe defendants' policy which
prohibits tattooing at the state fair.

The actual process of tattooing requires the imgaadf dye into the recipient's skin by
the use of needles or machines which utilize nseds is the case with the use of any
minor surgical procedure which depends on the ilgepof a needle into the skin, the
transmission of communicable disease, both battaridral, such as hepatitis, is
possible if unsanitary conditions are present atenile equipment is used. Evidence
has been introduced, however, indicating that éattpis a safe procedure if performed
under appropriate sterilized conditions. Accordio@ffidavits before the Court, the
process of autoclave sterilization, which amouatstéam under pressure, prevents the
transmission of communicable diseases, includifertious (type A) and serum (type
B) hepatitis. Plaintiff Yurkew uses the autoclavethod of sterilization in his
commercial establishment in Minneapolis, and hdgated in an affidavit that he
would use the autoclave method of sterilization emahply with the Minneapolis
ordinance [FN3] on tattooing at the fairgroundswdtidne be granted exhibition space.
In addition to the sterilization of the needlegyisay surroundings must also be
maintained in order for the practice of tattooiade relatively safe.

Plaintiff's First Amendment argument is premisedl@assertions that tattoo itself is
an art form and that the process of tattooing vmeslartistic expression. Affidavits
[FN4] authored by Dr. Arnold Rubin and Jan Stugsth art professors at the
University of California, Los Angeles (UCLA), stafgeir respective opinions that
tattoo is an art form involving the use of symbafiagery, creative design and
complex technique, and that David Yurkew is a psi@nal artist. On the other hand,
John Ondov, the Executive Director of the Minnesttiate Arts Board, expressed his
opinion in affidavit form that tattoo is not art an art form.

The plaintiff contends that defendants have engagadorior restraint of First
Amendment expressive activity by denying him act¢esspublic forum, [FN5] the
state fairgrounds. Plaintiff reasons that this dkeof rental space is unlawful because
the defendants have failed to establish that tbkibition against tattooing on the state
fairgrounds is a reasonal3@253 time, place or manner restriction, and because the
denial was effectuated by use of constitutionaéifiadent procedures. In Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 95 SICR9, 43 L.Ed.2d 448 (1975), the
United States Supreme Court held that the refus@ahattanooga municipal officials to
rent a city managed theater to plaintiff for a shraywof the rock musical "Hair" was
accomplished "under a system lacking in constihatily required minimal procedural
safeguards.” Id. at 552, 95 S.Ct. at 1243. Theseeplural safeguards, which place the
burden on the state to initiate and prove thate&sgion is unprotected, and which
require a judicial determination to sustain a prestraint, were initially developed in
the obscenity context, Freedman v. Maryland, 3&8. 81, 85 S.Ct. 734, 13 L.Ed.2d
649 (1965), and apply as well to prior restrainthwespect to access to public forums.
Southeastern Promotions, Ltd. v. Conrad, 420 W8, 85 S.Ct. 1239, 43 L.Ed.2d 448
(1975). These procedures are absent in this caddgha State concedes as much.
However, the Court's decision in Southeastern Piom®is only applicable when the
medium of expression in issue is within the Firstéfdment's protection.



The First Amendment protects freedom of speechcandin conduct, if
communicative in character, amounts to protectegdp. First National Bank of
Boston v. Bellotti, 435 U.S. 765, 98 S.Ct. 1407 155d.2d 707 (1978) (financial
contributions); Spence v. Washington, 418 U.S. £855.Ct. 2727, 41 L.Ed.2d 842
(1974) (display of American flag with a peace syhditached); Cohen v. California,
403 U.S. 15, 91 S.Ct. 1780, 29 L.Ed.2d 284 (19#&gfing sign on the back of a
jacket); Tinker v. Des Moines Ind. Community Schbadt., 393 U.S. 503, 89 S.Ct.
733, 21 L.Ed.2d 731 (1969) (wearing armbands); Brewlouisiana, 383 U.S. 131, 86
S.Ct. 719, 15 L.Ed.2d 637 (1966) (demonstratiohprihill v. Alabama, 310 U.S. 88,
60 S.Ct. 736, 84 L.Ed. 1093 (1940) (picketing).tRer, the fact that such activity is
undertaken for profit is not in itself an impedimém First Amendment protection.
Bates v. State Bar of Arizona, 433 U.S. 350, 94.2691, 53 L.Ed.2d 810 (1977);
Linmark Associates, Inc. v. Township of Willingbo#31 U.S. 85, 97 S.Ct. 1614, 52
L.Ed.2d 155 (1977); Virginia State Board of PhargnacVirginia Citizens Consumer
Council, Inc., 425 U.S. 748, 96 S.Ct. 1817, 48 L2346 (1976). The plaintiff seeks
to engage in the process of tattooing at the &iateand has disclaimed any interest in
displaying his services, the recipients of hiso@st or any pictures or the like which
depict tattoos he has engrafted on his customerghé\process of tattooing is
undeniably conduct, the inquiry here must focusvbether such conduct is First
Amendment activity.

Thus, the threshold and crucial issue in this cagéether the actual process of
tattooing, as opposed to the image conveyed biathmo itself, [FN6] is "sufficiently
imbued with elements of communication to fall witlihe scope of the First and
Fourteenth Amendments . . . ." Spence v. Washingtd® U.S. 405, 409-10, 94 S.Ct.
2727, 2730, 41 L.Ed.2d 842 (1974). For a varietgeakons, the Court has concluded
that the actual process of tattooing is not sudfilly communicative in nature so as to
rise to the plateau of important activity encompddsy the First Amendment. People v.
O'Sullivan, 96 Misc.2d 52, 409 N.Y.S.2d 332, 333718) (tattooing is not speech or
even symbolic speech). Wherever the amorphousfidemarcation exists between
protected and unprotected conduct for First Amendrparposes, the Court is
convinced that tattooing falls on the unprotecieé sf the line.

There has been some dispute over whether a tattooore properly the image
conveyed by the tattoo, is an art form or amoumtst. While the question of whether
tattoo is an art form is an intriguing one, theveasis not dispositive, and is essentially
of marginal significance her&l1254 The question of what is art is inherently subjesiti
as "it is nevertheless often true that one margavity is another's lyric." Cohen v.
California, 403 U.S. 15, 25, 91 S.Ct. 1780, 178B|.ZEd.2d 284 (1971). It necessarily
follows that courts are ill equipped to determinersillusory and imponderable
questions, and that the issue of whether certamdwtt comes within the protection of
the First Amendment should not invariably depenavbiether the final product of the
conduct can by some stretch of the imaginationHagacterized as art or an art form.
Thus, the Court does not resolve the issue of venethattoo is an art form or amounts
to art, and that question is not dispositive ofdkeision in this matter.

In United States v. O'Brien, 391 U.S. 367, 88 S16¥3, 20 L.Ed.2d 672 (1968), the
United States Supreme Court upheld the defendaori\action for draft card burning
against the contention that his conduct amountguidtected First Amendment
expression. In reaching this conclusion, the Cbaldl that it could not "accept the view



that an apparently limitless variety of conduct barlabeled 'speech’ whenever the
person engaging in the conduct intends therebyjcess an idea."” Id. at 376, 88 S.Ct.
at 1678. Thus, merely because Yurkew intends toesspan idea through the tattooing
process does not raise the conduct to a level gieatdy the First Amendment. See
People v. O'Sullivan, 96 Misc.2d 52, 409 N.Y.S.3@ 81978); See also East Hartford
Education Ass'n v. Board of Education, 562 F.2d @BCir. 1977) (teacher's failure to
wear a necktie is not protected First Amendmenviagt, Richards v. Thurston, 424
F.2d 1281 (1st Cir. 1970) (hair length is not stuéintly communicative to be protected
by the First Amendment); Paladino v. City of OmaB@6 F.Supp. 897, 898 (D.Neb.),
aff'd, 471 F.2d 812 (8th Cir. 1972) ("almost evagyivity of human life involves
elements of communication.").

In Close v. Lederle, 424 F.2d 988 (1st Cir. 1970, defendant school officials
removed an exhibition of plaintiff's paintings frarschool building before the
termination date for the exhibition because theciais determined that the exhibition
was inappropriate for its setting. The United Sta@eurt of Appeals for the First
Circuit held that the removal of plaintiff's artvkodid not violate the First Amendment
rights of the plaintiff, even though the paintingsre not adjudged obscene. Although
the plaintiff in Close argued that art is as fydlptected under the First Amendment as
political speech, the Close court characterizedptamtiff's "constitutional interest" as
"minimal." Id. at 990. Here, even assuming thabtaihg constitutes an art form,
plaintiff's interest in engaging in conduct invalgitattooing does not rise to the level of
displaying the actual image conveyed by the tatisdhe tattoo itself is clearly more
communicative, and would be regarded as such bsubeege observer, than the
process of engrafting the tattoo on the recipient.

A number of other reasons justify the Court's cosicdn that the process of tattooing is
not sufficiently communicative so as to implicate First Amendment. The plaintiff
has made no showing as to the content of the imageseates through the tattooing
process, and there has been no suggestion thatgadr social thought is conveyed by
the final tattooed images. Close v. Lederle, 4241R88 (1st Cir. 1970). Likewise, and
significantly, there has been no showing that thwenal observer or even the recipient
would regard the process of injecting dye into Epe's skin through the use of needles
as communicative.[FN7] Spence v. Washington, 418 t1255 405, 94 S.Ct. 2727, 41
L.Ed.2d 842 (1974); cf. Crown Central PetroleumgCaer Waldman, 486 F.Supp. 759,
767 (M.D.Pa.1980). Moreover, as sterile and sanitanditions are essential to safely
perform the process of tattooing, the "environmenthich (the conduct is)
undertaken" were plaintiff to be allowed to tatfwatrons at the fair would hardly be a
public setting, which further undermines plaingiffontention that tattooing is First
Amendment activity. Spence v. Washington, 418 45, 410, 94 S.Ct. 2727, 2730,
41 L.Ed.2d 842 (1974). Further, the practice dbtaihg has not been shown to be a
"significant medium for the communication of idéasyr has it been established that
tattooing, as a medium, "may affect public attimided behavior . . .." Joseph Burstyn,
Inc. v. Wilson, 343 U.S. 495, 501, 72 S.Ct. 770,76 L.Ed. 1098 (1952) (holding
that films were a medium entitled to First Amendingiotection).

While the Supreme Court has held that at least omes of nude or topless dancing,
Doran v. Salem Inn, Inc., 422 U.S. 922, 95 S.C612%5 L.Ed.2d 648 (1975), and
acting in a live performance, Schacht v. Unitedeéta398 U.S. 58, 90 S.Ct. 1555, 26
L.Ed.2d 44 (1970) are protected by the First Ameaniinsuch decisions are not overly



persuasive here, as the essential inquiry in ev&sg is whether the conduct in issue is
sufficiently communicative.[FN8] Spence v. Washogt418 U.S. 405, 94 S.Ct. 2727,
41 L.Ed.2d 842 (1974). The process of tattooingatever its virtues or drawbacks, is
not, in the view of the Court, "sufficiently imbuedth elements of communication”

and therefore plaintiff's First Amendment claim o rejected. Id. at 409-10, 94 S.Ct.
at 2730; People v. O'Sullivan, 96 Misc.2d 52, 409.8.2d 332 (1978).

As no First Amendment or other fundamental righplaintiff has been implicated, the
action of the Board of Managers should be upheddrdtional basis exists for their
decision. The legislature has provided that therdsota Agricultural Society, through
the State Fair Board of Managers, should haveetiserin determining what
exhibitions should be scheduled at the fair. Mimat.Ss 37.16, 37.17. It is also well
settled that the legislature or an administratiyerey can choose to prohibit rather than
regulate certain activity, provided it has a radibpasis to do so. Williamson v. Lee
Optical Co., 348 U.S. 483, 75 S.Ct. 461, 99 L.EB8 BL955); Golden v. McCarty, 337
So.2d 388 (Fla.1976) (upholding the constitutiagadf Florida's prohibition of
tattooing); Grossman v. Baumgartner, 17 N.Y.2d 249, N.Y.S.2d 195, 218 N.E.2d
259 (1966) (upholding the constitutionality of N&erk City's ban on tattooing). The
Court has concluded that the Board of Manager'sipitcon of tattooing at the state fair
is rationally related to the protection and preagon of the health, safety and welfare
of the fair patrons. While the prospect of harnptiblic health* 1256 may not be
compelling, the risk is nevertheless a real ond,itis not irrational for the Board of
Managers to choose to ban a potentially dangeradipe rather than run the risk of
non-compliance with any regulation. Moreover, tha&&s interest in protecting fair
patrons from purchasing a potentially irreverstialgoo in the carnival charged
atmosphere of the state fair can likewise not besiciered irrational. It necessarily
follows that the Board of Manager's refusal tollgdaintiff to tattoo patrons at the
Minnesota State Fair is not unconstitutional.

Accordingly, IT IS HEREBY ORDERED that plaintifffequest for a preliminary or
permanent injunction is denied. Further, IT IS HBREORDERED that defendants'
motion for summary judgment is granted.

LET JUDGMENT BE ENTERED ACCORDINGLY.

1. 42 U.S.C. s 1983 provides:

Every person who, under color of any statute, @wlde, regulation, custom, or usage, of any
State or Territory, subjects, or causes to be stdgje any citizen of the United States or other
person within the jurisdiction thereof to the deption of any rights, privileges, or immunities
secured by the Constitution and laws, shall bddiadthe party injured in an action at law, suit
in equity, or other proper proceeding for redress.

2. Neither plaintiff nor defendants have proffered abyections to the opposition's affidavits, and
therefore the matters contained in the affidavwifgoéement the factual record provided by the
parties' stipulation.

3. As the Minnesota state fair is not physically heldlinneapolis, the city ordinance is not
applicable, and the municipality where the fainétd has no ordinance on the subject of
tattooing.



4. A number of affidavits of plaintiff's witnessesy f@hatever reason, are cluttered with argument
and unqualified opinions on matters of constitudidaw, as well as factual matters. Obviously,
the Court has not considered these opinions irhieg@ decision in this matter. Marx & Co.,
Inc. v. Diner's Club, Inc., 550 F.2d 505, 509-16 (@r.), cert. denied, 434 U.S. 861, 98 S.Ct.
188, 54 L.Ed.2d 134 (1977); McCormick on Eviderxé2, at 26-27 (2d ed. 1972).

5. A First Amendment "public forum" is a place normgadissociated with public use, which "serves
as constitutional shorthand for the proposition,tiaaddition to its usual obligation of content-
neutrality . . . government cannot regulate spaetdted conduct in such places except in
narrow ways shown to be necessary to serve signifigovernmental interests." Tribe,

American Constitutional Law, s 12-21 at 689 (19(f8ptnote omitted). See Cox v. Louisiana,
379 U.S. 536, 85 S.Ct. 453, 13 L.Ed.2d 471 (1983gue v. C. |. O., 307 U.S. 496 (1939). A
number of recent cases have held that state faingioamount to public forums for purposes of
the First Amendment. International Soc'y for KrighBonsciousness v. Bowen, 456 F.Supp. 437
(S.D.Ind.1978), aff'd, 601 F.2d 597 (7th Cir. 1978jernational Soc'y for Krishna
Consciousness v. State Fair of Texas, 461 F.SUp(N.D.Tex.1978).

6. This distinction must be drawn because plaintiffikseto engraft tattoos on customers at the fair,
and not merely to exhibit the images conveyed ytdittoo. As noted, the defendants have not
precluded plaintiff from exhibiting in some formshiattoos, only that the actual process of
tattooing is prohibited.

7. In Spence v. Washington, 418 U.S. 405, 94 S.Ct7242 L.Ed.2d 842 (1974), the United States
Supreme Court reversed the conviction of a defetnolairirst Amendment grounds who had
been convicted under a Washington statute whichipited the exhibition of a United States
flag which had attached to it symbols or otherax#ous material. The defendant's conduct in
Spence had consisted of hanging a United Statgstflavhich was attached a peace symbol,
outside the window of his apartment. The Spenceat@mncluded that a finding that defendant
had engaged in a form of communication was "inlétd Id. at 409, 94 S.Ct. at 2729. The
Court in Spence noted that defendant's activitydwadcided with and been triggered by this
country's incursion into Cambodia and the KenteSttgedy, and that "in the surrounding
circumstances the likelihood was great that (dedetid) message would be understood by those
who viewed it." Id. at 411, 94 S.Ct. at 2729. (eagik added).

In the instant case, as noted, there has beenavargihthat the normal observer would regard
the process of tattooing as communicative in natmd the Court cannot infer that observers
would regard it as such. While this factor is netessarily dispositive, it is nevertheless an
"important" factor, and militates against the caisabn that tattooing is protected by the First
Amendment. Id. at 408, 94 S.Ct. at 2730.

8. The defendants have attempted todraw a distintitween conduct inherent in the performing
arts, such as dancing or acting, and conduct coededth creative arts, which the State
contends would not be protected by the First Amesmtiras the line of demarcation for
determining what is protected and unprotected esgiwa. The State reasons that artistic
expression is present at the time of the performémthe context of the performing arts, and
thus communication exists at the instant the condumccomplished. In the creative arts
context, such as painting, or conceivably tattopthg State reasons that no communication
occurs until the final product emerges.

While the State's approach has some merit, ihithe view of the Court, somewhat simplistic and
contains certain drawbacks. The relevant inquicgpading to Spence v. Washington, 418 U.S. 405, 94
S.Ct. 2727, 41 L.Ed.2d 842 (1974), is simply whethe conduct in issue contains sufficient elements
communication to be regarded as "speech" for pagposthe First Amendment.



